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PREFACE 


THIS BOOK reprints the papers and discussions of the Seminar on 
Constitutionalism in Asia, held in August 1960 at the Australian 
National University. The Seminar was organised by the Australian 
Association for Cultural Freedom, and was also sponsored by the 
International Commission of Jurists. There were thirty-eight parti- 
cipants, including eight visitors from overseas, mainly political 
scientists and lawyers, with one or two historians and social anthto- 
pologists. The papers were not read, but their writers spoke to them 
as members of the small panels who led the discussions. 

The aim of the seminar was to consider how constitutional 
government was faring in some Asian countries which had achieved 
independence under Western-type constitutions since the war. On 
the face of it, it might have been supposed that constitutional 
government was not faring too well. Of the countries we were 
mainly concerned with, Pakistan and Indonesia had abandoned 
parliamentary government; and Burma had just returned to it, but 
after a period of military rule. Even in countries where parlia- 
mentaty democracy had survived, as in India and Ceylon, there was 
often some scepticism about its long-term prospects. 

The outstanding impression I gained from the Seminar was that 
some of this pessimism was unjustified. The Asian participants, at 
least, exhibited some sober optimism. Some others showed im- 
patience with what they took to be complacency; which led Pro- 
fessor Morris-Jones to remark that they “seemed to have a terror 
lest they be caught napping by the next military coup d'état”. 

The reasons for some of this qualified optimism come out clearly 
in the discussion reprinted below. In part it was the belief that the 
ideals of constitutional democracy were still often upheld by the 
ruling elites, even in some countries where parliamentary institu- 
tions had been suspended. For example, in Pakistan and Burma, 
military regimes were felt to be of an ‘interim’ character, even 
by the people who operated them. I don’t think anyone who 
heard Dr, Javid Iqbal’s sympathetic account of the Ayub Khan 
government doubted that he spoke in some important sense as a 
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constitutionalist and a democrat; and the same is true of Dr. Maung 
Maung’s perceptive analysis of the period of military rule in Burma. 

The effort to work a constitutional system of government itself 
has effects on the people who work it, and on the political aims they 
pursue within it. Several of the Indian members of the Seminar 
described how in India the procedures associated with free elections, 
parliamentary debate, and independent courts were now well- 
established, and would not be lightly abandoned. Some of the very 
deeply engrained and widely shared ‘anti-government’ attitudes in 
‘Asian countries, often regarded (with some justice) as hindering 
social progress, also encourage popular attachment to constitutional 
procedures. 

All this produced some interesting reflections on the nature of 
constitutional government itself. As Mr. Beddie says in his sum- 
ming-up, many of us began the Seminar “with the notion that 
constitutionalism was a specific kind of thing, something that might 
fairly accurately be said to be either present or absent in a particular 
society”. We ended by thinking of it much more as a ‘tendency’, 
and one with various ingredients, some of which might be present 
when others were not. Thus the Rule of Law, as described to us by 
Mr. Vivian Bose (the President of the International Commission of 
Jurists), did not wax and wane precisely with other elements of a 
Constitutional state, such as a free parliament. 

Again, it became clear that a constitution is always, in Europe 
and Australia as in Asia, to some extent mythological, and gives a 
very imperfect account of political reality. Sometimes the gap 
between myth and reality may look uncomfortably wide. But, even 
when the actual way a political system works differs a good deal 
from how it is supposed to, we cannot conclude that the constitution 
is simply a fraud (or at any rate it may be a useful fraud). 

There was a good deal of stress on the part the courts have 
played in protecting the liberties of individuals and minorities; they 
are among the best-established of the institutions of a constitutional 
state, and have at times maintained their position better than others. 
We reprint here the address by Mr. Vivian Bose, President of the 
International Commission of Jurists, and the paper by Mr. V. K. T. 

Chari, with its interesting account of trends in Indian legislation 
and constitutional adjudication. There were however some telling 
criticisms, by Professor Julius Stone and others, of systems of legal 
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education, of procedural delays; and, basic to all other criticisms, 
the fear expressed that judicial systems might prove too inflexible, 
and the judges and lawyers lacking in ‘legal statesmanship’ 

Another Western inheritance, the political party system has 
worked more uncertainly in Asia. Professor V. K. N. Menon. the 
Director of the Indian Institute of Public Administration, said that 
some close study was needed of the functioning of political parties 
in Asia, and how it might be improved. The alternative has often 
seemed to be either ‘one-party dominance’, which need not impl 
the absence of organised opposition, or a fairly large number of 
competing parties, with the danger that it will be hard to find any 
majority. 

One of the problems that occupied us greatly in the later stages of 
the seminat was consideration of the alleged ‘gap’ that existed in 
Asian societies between ‘modern’ processes of government at one 
level and the traditional political processes at other levels—village 
politics, caste politics, religious politics and so on. The papers b 
Professor Morris-Jones, by Dr. Retzlaff of the University of Cali. 
fornia, and by Mr. Wolfsohn all raise this issue in relation to India; 
so do Mr. Mackie's and Professor Legge's papers on Indonesia; andl 
Dr. Iqbal’s paper on the Islamic State in Pakistan. How far could 
these two—Western politics and traditional politics—interact and 
modify one another in a fruitful way? Or were there some basic 
incompatibilities that rendered their meeting mutually destructive ? 
One thing we learned is that there is no need to become pane 
stricken at the mete contemplation of ‘gaps’ and incompatibilities 
nd are not so necessarily fatal in social life as in 

I would like to thank Miss Shirley Winter and Mr. Ian Nish for 
their assistance in preparing the manuscript for publication. 


R. N. SPANN 
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CONSTITUTIONALISM IN ASIA 


Sir John Latham 
CONSTITUTIONS AND FREEDOM 


THIS SEMINAR has been arranged by the Australian Association for 
Cultural Freedom, which is affiliated to the Congress for Cultural 
Freedom in Paris. The Association is indebted for financial assist- 
ance to the International Seminar Planning Committee of the 
Congress and for the help of the National University here at 
Canberra in providing us with accommodation. We are also greatly 
indebted to Professor R. N. Spann for his work in organising the 
Seminar. 

We welcome our visitors, not only Australians but particularly 
those who haye come from Asia and most especially Mr. Justice 
‘Bose, President of the International Commission of Jurists. 

The Congress has recently sponsored Seminars at Milan, Tokyo, 
Ibadan, Rhodes and Hamburg which all dealt with some aspect of 
freedom or of the conditions of freedom. We are to consider Asian 
Constitutionalism. 

There is a direct relation between a Constitution and the freedom 
of the citizen. Freedom is not complete liberty to everyone to do as 
he pleases. We envisage freedom in a society—my freedom must be 
consistent with your like freedom. This cannot be achieved without 
some authority which binds both you and me—some recognised and 
enforced rule of conduct—some law, 


_ & Constitution defines government authority, it specifies the 


Agencies which in the relevant society can make law, administer law, 
ese law. Therefore in all Constitutions there is provision for a 
Bislature, an executive and a judiciary and sometimes other 


governmental agencies such as the Examination Yuan and the 


ontrol Yuan which were features of Chinese government, 
Constitutions may and do vaty with systems of government. 
jovernment May be by despotism of a man or committee, an 
Oligarchy, a constitutional monarchy, a presidential system, a demo- 
y as understood in Great Britain, a totalitarian dictatorship. 
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4 CONSTITUTIONALISM IN ASIA 


1 hope that all our visitors will understand that Australia is a 
completely independent country subject to no external control of 
any description, Australia belongs to the British Commonwealth but 
there is no Commonwealth organisation which controls anything in 
Australia. 

We understand democracy as dependent upon, firstly, representa- 
tive government, that is, a legislature chosen by the people, and 
secondly, responsible government—the ministers in charge of ad- 
ministration being members of the legislature and responsible to it. 
In America the essence of democtacy is regarded as dependent 
upon the separation of governmental powers and the protection 
given in the constitution to certain rights of the people. 

More constitutions have been framed in the last twenty years 
than in the preceding century. Constitutions are still being drafted 
in many countries. New constitutions have recently been adopted or 
ate under consideration in Ghana, Nigeria, Kenya, Tanganyika, 
Uganda, the Caribbean, Somaliland, Rhodesia and Nyasaland, and 
in the French African colonies. In recent yeats new constitutions 
have been adopted in Egypt, Turkey, Iraq, Pakistan, India, Burma, 
Singapore, Malaya, China and Japan, 

Many of these have embodied the principle of a parliamentary 
democracy, but not all have succeeded. In some cases democracy as 
generally understood has definitely failed, at least for the time 
being, and to avoid anarchy and chaos the army has taken over. This 
has happened at different times in Egypt, Turkey, Iraq, Pakistan and 
Burma. 

Democracy in a political sense is not metely the rule of a 
majority. A democratic system of government cannot succeed and 
maintain itself as a true democtacy unless there is respect for the 
views and opinions of the minority. The tyranny of a majority is as 
much a tyranny as the rule of an individual tyrant. The necessity of 
paying regard to the views of a minority explains why democracy is 
not suited to all peoples in their present stage of development, 
Democracy as developed in Great Britain is the result of long 
centuries of trial and adjustment and error and provisional and 
tentative success. 

For democracy to succeed there must be some understanding 
among the people as a whole of the system of government and a 
tradition of obedience to law together with an exercise of political 
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rights. It took many centuries of development in Great Britain be- 

fore it was established that “Anyone may oppose the Government 
but everyone must obey the Law”. When the people of a countty 
who have had no share in making their laws are told that they have 
become the lawmakers difficulties naturally arise. They cannot 
understand submission to law together with political criticism of the 
government. 

A federal system of government can provide guarantees of free- 
dom. A constitution which binds the legislature and the executive 
and which provides for an independent judiciary may contain res- 
trictions upon the exercise of governmental authority which the 
courts will enforce. Many recent constitutions have provided some- 
thing like the Bill of Rights in the United States. There ate some 
such provisions in the Australian Constitution, for example pre- 
venting governmental establishment of any religion. The important 
thing is not merely whether these protective provisions are to be 
found in a constitution but whether they are enforced. 

: The Present constitution of China contains the following provi- 
sions: Citizens enjoy freedom of residence and freedom to change 
residence” and “Freedom of the persons of citizens is inviolable”. It 
would be interesting to know how far these provisions provide an 
real protection to the people of China against arbitrary oer 
edicts. 

In this Seminar we have scholats with experience of man 
peoples and of many constitutions who doubtless have a else 
tion to make to us in Australia, and I hope also that you will be 
able to derive some profit from your participation in our Seminar. 

On behalf of the Australian Association for Cultural Freedom I 
welcome you and wish you well in your deliberations. 


Vivian Bose 


THE ROLE OF THE COURTS IN 
CONSTITUTIONAL GOVERNMENT 


ON BEHALF of the overseas visitors to this Seminar, I would like to 
thank the Australian Association for Cultural Freedom and its 
* President, Sir John Latham, for inviting us to participate in the dis- 
cussion of this important topic. I have chosen as the subject of my 
address, “The Role of the Courts in Constitutional Government”. I 
do not want to give a list of the functions of the courts, most of 
which are well known, but will concentrate on a few points that 
raise deeper issues, especially for those who are now making new 
Constitutions or are in the process of re-forming existing ones. 

The first is whether courts should be given the power (a) to inter- 
pret legislative enactments and (b) to declare them invalid. England 
says the courts may interpret legislation but cannot question the 
constitutional competency of an Act of Parliament. This is because 
the British Constitution regards Parliament as supreme. Tn any Case, 
the British Constitution is not a federal one, so the question does hot 
arise with quite the same cogency as in the case of federal countties. 
I am told the Swiss courts cannot question the competency of 
federal laws though they have a certain limited jurisdiction to ex- 
amine the competency of Canton laws. In the Civil Law countries, 
broadly speaking, the ordinary courts cannot question the com- 
petency of legislation. But in some countries with written constitu- 
tions that place limitations on the powers of the legislature the 
courts have been expressly invested with those Powers. l 

The viewpoint of those who are against investing the courts with 
these powers can be expressed in the words of Mr. Justice Felix 
Frankfurter of the United States Supreme Court, “ The power of 
judicial review is not only undemocratic (because it gives a few 
judges the power of vetoing legislation enacted by the representa- 
tives of the nation) but also throws an unfair burden on the 

judiciary.” India has chosen the American practice whereby the 
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courts can review the legislative competence of laws passed by 
legislatures subordinate to the Constitution. I will merely say that I 
think that is the better view for our purposes in India and will leave 
it at that. 

The next point on which I will touch is that the courts play an 
important patt in protecting individual rights not only by seeing 
that legislatures do not overstep their powers but also by seeing that 
the executive and their officials don’t do so. This is enforced, in the 
main, by the writ jurisdictions of the courts. They also play an 
important role in maintaining generally the Rule of Law in a 
country. The writ jutisdictions enable the courts to keep a close 
control and check on all tribunals and even on officials who exercise 
quasi-judicial functions. This does have a very healthy effect on 
arbitrary official action. 

There is another very important role that the courts play and that 
is moulding the laws in such a way that they profoundly affect the 
habits, lives and customs of the people. The most striking example 
of this is the way in which the courts in India have moulded the 
Hindu law; until now it is entirely judge-made law, aside from a 
few Acts of the Legislature passed in recent years. In the early days 
of the British rule in India the courts wete manned by English 
judges who did not know the Hindu law. The policy of the British 
was to administer the personal laws of the peoples of India accord- 
ing to the customs they found there. Thus the Hindu laws of 
inheritance, marriage, divorce and property were applied in the case 
of Hindus. As the English judges did not know the Hindu law they 
posed questions to the pundits, or scholars. Now scholars are often 
pedantic and sometimes ride hobby horses of their own; therefore, 
the customs of the people were ascertained, not from the people 
themselves but from academic scholars. So the first step in the 
process was that the academic and pedantic vizws of a handful of 
scholarly pundits were reflected in the answers. 

The next step was that these views had to be translated into 
English so the judges were presented with what the translators 
thought the pundits meant. Next it had to be processed in the minds 
of judges who, reared in the traditions of the English laws, had an 
unconscious bias towards those traditions and methods of interpreta- 
tion. The last stage was that the case would go to an even more 
_ temote tribunal, the Privy Council in London, and the law would be 
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crystallised there, Modern research shows that the Hindu law that 
was thus developed and which now governs the lives and customs of 
millions of people is very different from the law that would have 
been applied by the ancient Hindu law givers. 

But there are more modern instances where the courts have kept 
abreast with the times as more human ideas and traditions deve- 
loped and society became more humane and the courts humanised 
the laws accordingly. 

Not so very long ago men were hanged in England for stealing 
property worth more than a shilling. This revolted juries so much 
that time after time they valued property worth several pounds at 
less than a shilling, This was in flat defiance of their oaths; and 
often the judges themselves directed the jury to return such a 
verdict. Then again there was a time when a man who mortgaged 
his house would lose it unless he paid up to the last farthing on the 
appointed hour. Equity stepped in and modified the harshness of 
that law and gave him another chance, This sort of liberalising 
attitude was also applied to other kinds of forfeiture clauses in 
contracts, Then the courts invented the doctrine of ‘public policy’ 
and refused in the public interest to enforce contracts that were 
against public policy. 

Then judges have another great role to play. On many issues it is 
reasonably possible for a reasonable judicial mind to reach either 
one of two conclusions, one on technical grounds, the other on 
broader, deeper and more human considerations, The technically 
minded judge will decide the narrow way, but a judge with a 
broader vision and a wider experience of life will decide the other 
way. The Privy Council was remarkable for its breadth of vision and 
it was extraordinary how in case after case they brushed aside the 
whole cobweb of technicalities and reached a broadbased, common- 
sense decision much more in accord with the common man’s view of 
justice and right. 

Two illustrations will suffice. One is the decision of the Supreme 
Court of the United States on the segregation issue and the othet, a 
similar decision reached by the Supreme Court of India almost at 
the same time, about the educational issue in Bombay. 

And that brings me to something even deeper. The courts cannot 
enforce their own decrees. They have no armies and police forces at 
their disposal. A powerful government with a large majority could 
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ignore their decisions. Why then do they accept them even when 
they do not like them? The reason was given by Lord Denning at 
the Delhi Congress in 1959. “The ultimate sanction of the Rule of 
Law is the force of public opinion, and the Rule of Law does not 
and cannot rely on atmed might for its enforcement. It does not and 
cannot fely on judges and officers of the court for they are but its 
instruments. The Rule of Law depends in the last resort on the 
determination of the people to see that it is obeyed.” 

And that is the answer. It is the will of the people that says to 
governments and legislatures and judges and courts: this is our way 
of life, this is what we have chosen for ourselves. No man shall 
tamper with it save at his own peril. 


R. N. Spann 


NOTES ON SOME ASIAN CONSTITUTIONS 


1 


THESE NOTES result from a short comparative look at the constitu- 
tions (in some cases ex-constitutions) of some Asian countries, in 
particular, Burma, India, Indonesia, Malaya, Pakistan.” They aim at 
raising a few issues of general interest. They are not systematic and 
the reflections are those of an outsider, whose personal acquaintance 
with Asia is extremely limited. 

The countries and constitutions have certain similarities that may 
justify a comparative look. The countries are ex-colonial, the con- 
stitutions are ‘Western-type democratic’ (in spite of an occasional 
indigenous element, for example, an established religion) and were 
adopted when the countries became independent states after the war. 
Not all of them are still being run as democracies. In Pakistan 
and Indonesia parliamentary government has been suspended, 
Burma has recently returned to a parliamentary system after a 
period of military rule. 

Some people have regarded it as a matk of uninventiveness that 
so many Asian countries have adopted Western-type constitutions, 
and drawn so many sections from British practice or from the 
written constitutions of America, Ireland, the Netherlands, France, 
even Australia and Japan.” There seems to be an implied criticism 
of this kind in Sir Ivor Jennings’ remark that: “It is unlikely that 
for some time to come any of the Asian countries of the Common- 
wealth will evolve new political forms. Though their potential may 
be great their present capacity for innovation in any field of culture 
is small.”* 


There are also one or two side-glances at Ceylon and some other Asian 
countries. 

2The Japanese Constitution of 1946 seems to have decisively influenced the 
wording of the ‘life and personal liberty’ clause of the Indian Bill of Rights. 
cf. M. V. Pylee, Constitutional Government in India, 1960, 237. 

3 Jennings, The Commonwealth in Asta, 57. 
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-One should at least add that most Western countries have not 
shown any great capacity for formal constitutional innovation, being 
mainly content to ting the changes between Cabinet and Pre- 
sidential forms, both in many ways inheritances of British constitu- 
tional experience; with occasional odd amalgamations of the two as 
in de Gaulle’s France. American-type federalism seems to have been 
a real innovation, but that was nearly two hundred years ago. It is 
true that a few basic forms have in practice been varied in many 
subtle ways. But that has also been true in Asian countries—except 
that where Asian countries modify the conventions, we are more 
inclined to note it as an illegitimate deviation from some tigidly 
conceived notm, forgetting just how varied Western constitutional 
practice has been.* 

There are other reasons why the constitutions are Western-type, 
some of which Jennings himself explained. In many cases the con- 
stitution-makers were Western-educated. Again, it is not in the 
nature of a nationalist or revolutionary movement to do much 
precise constitutional thinking; it will at most contribute some 
slogans of broad principle, such as have slipped into some of the 
sections of new constitutions on ‘fundamental rights’ and ‘directive 
principles of state policy’. The more sober individuals, who were 
good at legal drafting, tended to be those who (through serving in 
the judiciary or the public service) had particularly close connections 
with Western-type ways of doing things—and even where foreign 
rule had been autocratic, law and administration operated on many 
of the assumptions of Western democracy. Some of the countries 
concerned already had partly self-governing institutions of a 
Western type, such as those embodied in the 1935 Government of 
India Act. 


* For example, there have been periods of prolonged one-party dominance in 
the West (the British Conservatives are almost becoming rivals of the Indian 
Congress Party), and sometimes intra-party conflicts have become institutionalised 
and respectable, Professor Morris-Jones has argued that in India the absence of a 
strong Opposition has been partly compensated for, at least ac the Union level, 
“by the development of an alert and vigorous parliamentary committee system 
and by the growth of instruments of internal discussion and criticism within the 
main party", (Parliament in India, 330). Some political scientists now think that 
the two-party system is the product of very special circumstances, and thar the 
true alternative is often one-party dominance (which need not imply absence of 
organised opposition) or a number of competing parties, with the danger that it 
will be hard to find any ‘majority’. 
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There was also often a considerable admiration for Western 
achievements, and a desire to imitate them. It was a tiresome 
Western habit to say that its institutions were not suited to Asia, to 
sociologise about it, to point to the peculiar character of Asian 
societies, or to take the conservative line of, for example, the Simon 
Commission; though it is true there were also Muslim and 
Gandhian doubts and dreams.” It is mainly since independence that 
disillusionment has come, where it has. So we have, for example, 
President Soekarno's wish (not wholly different from, though more 
influential than, similar pipe dreams in the West) for a form of 
government that atttacts a wider participation from diverse groups 
than does a Western-type patty system. 

There may be a more profound reason for the ‘Western’ char- 
acter of written constitutions, In many ways the whole modern 
notion of a constitution as a document which defines the structure 
and powers which ‘the people’ allow to ‘the government’, and 
which thereby limits the latter, is a Western notion. If one thinks 
in these terms at all, of political and administrative actions that can 
be to some degree independently judged and declared illegal or 
unconstitutional with reference to some antecedent and reasonably 
explicit body of law, it is hard to escape from the tested ways in 
which this has been achieved in the West. If one accepts the notion 
of having a written constitution at all (other than a mainly bogus 
one), one has already conceded much of the ground. 

It is true that there is an older conception of a constitution, as 
the ethos of a people, embodying a scheme of life which tends to 
bring those living under it into harmony with that scheme.” This is 
the Greek politeia, one notion behind which Leo Strauss describes as 
follows: “Life is activity which is directed towards some goal;... 
but in order to pursue a specific goal, as its comprehensive goal, 
society must be organized, induced, constructed, constituted in a 
manner which is in accordance with that goal.” 

This view has been reflected in some Asian constitutional think- 
ing. One form of it is well-illustrated in Dr. Legge's account of 
what he calls a distinctively Indonesian (or Javanese) determination 
to argue that particular forms express a general principle, and “feel- 


5 df. W. H. Morris-Jones, Parliament in India, 77, 80-3. 
6 cf. C. H. Mcllwain, Constitutionalism: Ancient and Modern, 1947, Ch. I. 
1 What is Political Philosophy? 1959, 34. 
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ing that if the concept is right the machinery will be effective”, It 
seems to be a notion behind the search for an ‘Islamic’ State in 
Pakistan. The aspiration is present in other constitutions. “In one 
sense, the Indian constitution is more than a set of rules guiding 
behaviour; it is a kind of charter for her westernized leadership, a 
set of goals and expectations.”* The difficulty is always to effect the 
translation of such ideas into concrete constitutional proposals, 
especially in circumstances where widespread consensus about 
political and social aims is devoutly believed in and wished for, but 
not apparent to the outside observer. 


II 


In this section we shall look at some of the ways in which the con- 
stitutions have embodied basic conceptions of Western democracy 
and at some attempts at innovation. 


Cabinet and Presidential Government 


The normal pattern in the countries with which we are concerned 
has been Cabinet, not Presidential Government.” The Head of State 
is given the position of a constitutional monarch, and normally acts 
on the advice of Ministers responsible to Parliament; in the re- 
publics he is usually elected by Parliament, with state parliaments 
sometimes assisting in federations. In Malaya the State Rulers elect 
one of their numbers as Chief of State of the Federation. The at- 
tempt has sometimes been made to write down a relationship 
approximating to the British conventions. However, in all cases, the 
role of the Head of State remains in many significant ways a matter 


of convention. 


Even in the Indian Constitution, which, as has been said, “might 
give one the impression that provision has been made . . . to settle 


. ËM. Weiner, in R. L. Park and I. Tinker, Leadership and Political Institutions 
in India, 29. 

? Some countries in or adjacent to Asia, eg. S. Vietnam, the Philippines, and 
(until recently) S. Korea, have had the Presidential system. In $. Vietnam the 
President has considerably wider formal powers than his American equivalent, 
Ba somewhat greater powers in the Philippines. Under the 1945 Indonesian 

onstitution (now once again in operation) the President's executive powers are 
almost unlimited, 
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every imaginable problem of government”, the place of the Pre- 
sident must still to a considerable degree be defined by convention. 
The executive power is vested in him, the Prime Minister and his 
Council of Ministers ‘aid and advise’. There is no reference to the 
President's discretion, but neither is there a specific declaration that 
he must act on the advice of his Cabinet (though he must appoint 
other Ministers on the advice of the Prime Minister), Some other 
constitutions have explicitly provided for a sphere of discretion, and 
some have tried to deny it. For example, the Pakistan Constitution 
of 1956 said that the President shall ‘in his discretion’ appoint the 
Prime Minister, the Burmese Constitution says that the Prime 
Minister is nominated by the Chamber of Deputies. Both rules leave 
scope for argument as to the proper role of the Head of State, ina 
situation where there is no clear majority with a well-recognized 
leader. A similar problem may occur in relation to the right to 
refuse a dissolution, important in Burma at the time of the AFPFL 
split. In several of the constitutions, the President's right of dissolu- 
tion is unqualified. He may also be given considerable ‘emergency 
powers’, as in India. 

The Indonesian Constitution of 1950 and to a lesser extent the 
Pakistan Constitution of 1956 (both now abrogated) seem to have 
allowed a somewhat different role for the President from that of a 
mere constitutional head of state”! In Indonesia, though his 
Ministers were said to be responsible ‘for the entire policy of the 
Government’, the right to dissolve was vested in the President and 
Soekarno claimed (and exercised) a personal veto over legislation 
and the right to overtule the Minister of Defence in making mili- 
taty appointments. In Pakistan the President had one or two powers 
associated with American Presidents, for example, a veto which it 
required a two-thirds majority of the National Assembly to override. 
It is true that this seems to have been designed mainly as a protec- 
tion for a Cabinet faced with an unruly legislature, and as a matter 
on which the President was expected to act on Cabinet advice. 

However, past history suggested that in Pakistan the Head of 
State would play an important role. The country had operated since 


10 M. V, Pylee, reviewing C. H. Alexandrowicz, Constitutional Developments 
in India (1957), in Indian Journal of Public Administration, Jan—March 1958, 
2i 

11 The Malayan Chief of State also has the task of upholding special Malay 
tights and of maintaining Islam as the State religion. 
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independence under the 1935 Government of India Act (as modi- 
fied), and the normal conventions of cabinet government did not 
establish themselves, The first Governor-General was Dr. Jinnah, 
certainly no constitutional monarch; his successors used their powers 
extensively in the political crises of those years, chose and dismissed 
Prime Ministers, even dismissed the Constituent Assembly in 1954 
(an action upheld by the federal court); and so took the steps which 
finally led to the assumption of power by General Ayub Khan. 
There was a committee recommendation during the period of con- 
stitution-making that a sttong President would be in accordance 
with Islamic traditions, but this view was not accepted by the Basic 
Principles Committee.’* The Constitutional Commission now sitting 
may have different ideas, 
It is clear that, especially in multi-party situations, his place in 
forming governments and dealing with governmental hiatuses is 
bound to make the Head of State at times an important figure; even 
in India Dr, Rajendra Prasad has resisted the notion that he is a 
mere rubber-stamp. In Ceylon, the Governor-General, though in 
principle a constitutional monarch, was the effective centre of 
government during the 1958 political crisis, a situation which could 
recur. There is no clear answer to the more general question of the 
metits of Presidential Government as a better constitutional solution 
to the problems of some Asian countries. In countries plagued by 
sectional rivalries, it seems to be a tempting answer. (For example, 
the President of Burma recently proposed to the Constitution Re- 
vision Committee a change-over to the Presidential system.) Bur it 
is a superficial answer. A President's personal charisma does not 
seem to help much more than a Prime Minister’s unless he has an 
organised and disciplined group of supporters who can permeate 
government at many levels; and such a state of affairs cannot be 
brought about merely by adopting the Presidential form, unless it is 
accompanied by many other changes, as foreshadowed in Pakistan. 


Federalism 


| 

Of the constitutions we have been considering, those of India, 
aya and Pakistan (1956) are federal, while the Burmese Con- 

tution has a federal element, Indonesia had a federal constitution 

- Callard, Pakistan: A Political Study, 1957, 95-6. 
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briefly, but is now a unitary state. Art. 131 of the 1950 Constitution 
provided for ‘regions’, which were promised ‘the greatest possible 
degree of autonomy’, but this has not happened." 

In India the federal division of powers was based on the 1935 
Government of India Act. This set the division out in great detail, 
and so does the constitution. But there are some important centralist 
additions to the list of concurrent powers, ‘economic and social 
planning’, ‘commercial and industrial monopolies, companies and 
ttusts’ and ‘employment and unemployment’. In Malaya the central 
government also has a broad power to implement national develop- 
ment plans, and trade, commetce, industry, labour and social 
security are federal powers. 

In Malaya the federal government has also an exclusive power to 
tax, though the States have certain assigned revenues. In India, taxes 
have been allocated or assigned, so that the States get, for example, 
taxes on agricultural incomes and property, some sales taxes, the 
liquor excise; and there are elaborate arrangements for securing to 
them a share of other taxes, including income tax on non-agricul- 
tural incomes. In practice, the central government of India pre- 
dominates financially, It monopolises overseas borrowing, and 
virtually controls the terms and timing of internal borrowing; the 
tax ‘shares’ are not fixed permanently and in their determination an 
important part is played by a Finance Commission appointed by the 
President. Finally, the Union can make grants at its discretion and 
conditional and specific grants have become very important.“ 

The Indian Constitution also leaves great discretionary and 
emergency powers in central government hands, as was recently 
instanced in the Kerala dispute. With Congress Ministries in power 
in most States, it has also been fairly easy to make major changes, 
such as the reorganisation of State boundaries on a linguistic basis. 

Morris-Jones has called Articles 256 and 257(1) a ‘remarkable 
testimony to the constitutional unity of India’. “The executive 
power of each State shall be so exercised as to ensure compliance 
with the laws made by Parliament and . . . (so) as not to impede or 

prejudice the exercise of the executive power of the Union, and the 


18 For the unsuccessful attempt to implement this, see J. D. Legge, “ Experi- 
ment in Local Government, 1950-59”, Australian Outlook, Dec. 1959. 

14cf, W. Prest, “Federal-State Financial Relations in India”, Economic 
Record, April, 1960. 

15 Parliament in India, 4. 
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executive power of the Union shall extend to the giving of such 
directions to a State as may appear to the Government of India to be 
necessary for that purpose.” When we add to this the fact that the 
pee Ale Service still staffs the more important State 
pos ee eens very qualified sense that India can be 
; Pakistan is a somewhat different case. By the 1956 Constitution 
its two widely-separated Provinces were given wider powers, in- 
cluding residuary powers. But the concurrent list, like India’s 
included such items as ‘economic and social planning’: and, as in 
India, the centre was financially predominant.’ There wWeeesalas 
provisions for the extension of central power into the provincial 
field to meet emergencies. Now the federal system has all but 
and the country seems to be run in unitary fashion. ae 
Burma is an odd case, basically unitary, but with some special 
provisions for regional minorities, including the right in one 
for their MP.s to sit in separate State Councils for certain purposes 
—tather like some schemes for devolution to Scotland and Wales 
Burma proper’ is a unitary State, and it has been said that the 
federal structure is more nominal than real”, a sop to minorities 
We might too easily assume that federalism has been of small 
account in Asia, It would be useful to know more about how it 
works in practice in India and Malaya. Certainly, federal ‘forms’ do 
make some practical difference, For example, the fact that a federal 
government has the power (say, through grants) to suber federal 
ism, still leaves the fact that the institutions of federalism exist and 
: having to get tound them may still present some serious obstacles to 
unitary action. However, it is made clear in the chapters that follow 


pet the political obstacles to unity haye been much more important 
than constitutional provisions. 


‘Fundamental Rights’ and Judicial Review 


Fe Constitutions pay some attention to the rights of the indivi- 
dual, | variously described as ‘Fundamental Rights’ (Burma, India 
> , 


1 The Pakistan a 
a n arrangements were not very different from the India 
Be onthe 1935 Sena of India Act); bur in Pakistan PEC 
amissic pi d the Provinces, $ ill, “ i C 
ž lon P Public Ter EE sa See A. Gledhill, “The Pakistan Con- 
“N pela, in Kahin, Governments and Politics of S.E. Asta, 111 
point is how far rights extend ro all "persons * how far to 
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Pakistan), ‘Fundamental Liberties” (Malaya), ‘Fundamental Human 


Rights and Freedoms’ (Indonesia). 
However, in many cases the desire for an American-style Bill of 
Rights has been qualified by the desire to protect parliamentaty 


supremacy, and to limit judicial enforcement where there might be 


a conflict with what the elected legislature conceives to be the needs 


of society. In India (and in the 1956 Pakistan Constitution), for 
example, a number of rights ate not unconditionally guaranteed 
and may be subjected to ‘reasonable’ restrictions.” This imposes 
some limitations on judicial review, limitations which the Indian 
Supreme Court has by and large accepted. It also largely upheld the 
provisions of the 1950 Preventive Detention Act, a statute described 
by M. V. Pylee as ‘an unseemly blot on the fair face of democracy 
in India’? However, in India some rights, especially non-discrimi- 
nation on grounds of religion, race, caste, etc. are unconditionally 
guaranteed; as though American experience taught that one could 
easily go too far with freedom, and not far enough with non- 
disctimination. Pakistan only forbade discrimination in public 


appointments. 
Secondly, in common with some other countties, such as Burma, 


there has been added a list of ‘Directive Principles of State Policy’, 
following the Irish pattern. They are not enforceable in the courts, 
and cannot override the Fundamental Rights, but appear on 


‘citizens’, In India and Malaya many rights such as equality before the law, 
religious freedom, etc. apply to ‘persons’. Others (e.g. freedom of speech) apply 
only to ‘citizens’. In Pakistan (1956), equality before the law and religious 
freedom were restricted to ‘citizens’, though some rights applied to * persons’, 
eg. “No person shall be deprived of life and liberty save in accordance with 
law” (sec. 5[2]). In Burma, the constitution mainly refers to ‘citizens’, but all 
‘persons’ are guaranteed religious freedom, and cf. Maung, Burma's Constitu- 
tion, 1959, 94. 

19 Jn Malaya, there are also qualifications, For example, freedom of speech is 
subject to laws which Parliament deems necessary or expedient in the interests of 
security of the Federation or public order and morality, or ‘friendly relations 
with other countries’; and the courts are incompetent to decide whether a law 
has the characterisation validating such restriction. 

20 Constitutional Government in India, 246. In Gopalan v. State of Madras 
(1950), the Supreme Court majority, in * Inglish" fashion, put a strict an 
literal construction on the latter part of Article 21: “No person shall be de- 
prived of his life and personal liberty except according to procedure established 
by law”, and would have no truck with American notions of due process. 
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This is true of S. Vietnam and Indonesia. In Indonesia, the judiciary 
has had almost no concern with constitutional questions, though the 
Chairman of the Supreme Court has in the past been asked to 
advise the President on the legality of his procedures. A more 
general advisory jurisdiction is provided for in most of the con- 
stitutions discussed below, and the supreme court may give advisory 
opinions on constitutional questions referred to it by the Head of 
State. In Pakistan “the advisory judgment of the Federal Court ona 
reference by the Governor-General successfully brought to an 


end the constitutional crisis following the dismissal of the first 
Constituent Assembly ”.?° 


Church and State F 

Some of the Asian States we have discussed have an ‘established’ 
religion—Islam in Pakistan and Malaya, Buddhism to a limited 
extent in Burma. The Indian State is secular; the Indonesians have 
never settled the issue, though the 1950 Constitution declared 
(Art. 43) that “The State is based on the belief in the Divine 
Omnipotence”. There has been pressure in Pakistan for a State 
based on Islamic Jaw, and in Burma for the fuller recognition of 
Buddhism as the State religion. 

The 1956 Pakistan Constitution, on paper at least, went farthest 
in this respect, in providing that laws were to be brought into 
conformity with the injunctions of Islam. Pakistan was described as 
an ‘Islamic Republic’; and there has been, and is, a great contro- 
versy on just what would be a constitution of a truly Islamic 
character, a point on which agreement seems no nearer. 


The problem of Church-State relations seems to arise most 
acutely : 


_ (1) where there is a widespread belief, not only that social 
institutions and law have a religious sanction, but that some 
particular set of institutions and laws is inseparable from 
Some particular religion. (The reply to this may be an 
attempt wholly to separate Church and State, or, more 


subtly, to amend the social and political conclusions one 
i draws from the religion); 
A. Gledhill, op. cit., 362. 
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Indians and the Pakistanis, and they may possibly show the way 
towards solution of the problems of all three countries" Se 
Jennings believed this for good old-fashioned reasons, Ceylon had 
been subject to Western influences longest. Her population had a 
fairly high literacy rate (70 per cent among males in 1946), had had 
adult franchise since 1931, and possessed an allegedly ‘stable right- 
wing government’. Her independence movement had been peaceful 
and constitutional. She also had the blessing of a short, simple 
constitution, drafted by a small established group who wanted a 
flexible system of government on English lines, and one that would 
not arouse controversy when it came to be ratified by the legisla- 
ture. It was to be (and was) put through without fuss, Indian 
literacy tates and the Indian constitution seemed in unfavourable 
contrast; the latter, a long and complicated document, fought and 
quibbled over at length by a Constituent Assembly and full of 
detailed formulae designed to satisfy particular interests, 

Of course, Jennings may still turn out to be right. But India has 
up to now done better than the pessimists predicted; and Ceylon has 
certainly disappointed the optimists, including the High Commis- 
sioner in London who referred to it at a Guildhall banquet as a 
‘little bit of England’, The cause of the disappointment is now fairly 
obvious. The English-speaking leadership which ran the system had 
no mass following. Below it were vernacular groups with demands 
very imperfectly taken account of in the political system, who 
irrupted into it with claims that no one could deal with in an 
orderly way. 

I spoke above of two kinds of deficiency that Western-type 
governments are said to have in Asia, in terms of social structure 
and social needs. The late Mr, Bandaranaike's government neatly 
illustrated both horns of the dilemma, He looked at once like a 
“progressive’ politician responding to economic demands of a ‘ pro- 
|| gressive’ sort; but was backed by groups with demands of a much 
‘More traditional kind, rural-based Sinhalese, Buddhist monks, and 
ayurvedic doctors,” The Indian Congress Party was much better 


mie Commonwealth in Asia, 1951, x, 


For both elements in the Bandarapaike Programme, see W, H. Wriggins, 

lon, Dilemmas of a New Nation, 1960, esp. 122-123. An extremer form is 

sented in Ceylon at the time of writing by K. M. P, Rajaratne, reactionary on 
and religious issues, an uncompromising socialist on economic questions. 
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trained and organised than Mr. Bandaranaike's United Front to cope 
with such a complex of contradictory claims. 

Now that we have so multiplied and complicated the conditions 
for a Western-type political system, it looks as though nothing that 
we would recognise as a constitutional government can live up to 
them. But there ate a few things to be said on the other side, which 


I have only space to state dogmatically. 


(1) It is misleading to put the question as though it is one either 


of the constitution ‘conforming’ to the social structure (which in a 
ative solution) or of its 


traditional society, might produce a conserv 
‘conforming’ to some arbitrary assessment of social needs, based on 
Western standards (which sometimes produces a very radical 
answer). At least if we are thinking in terms of political stability, the 
basic desideratum is a political system which can deal with the 
actual political demands made on it, and (if we are forecasting) on 
the demands that seem to be coming up in the reasonably near 
future. 
(2) If the way a political system works seems to differ a good 
deal from what its written constitution appears to indicate, we 
cannot automatically conclude that the constitution is useless, of 
even that it should be changed. It may still limit behaviour in 
desirable ways. Even if it does not do so in a direct and obvious 
fashion, it may still have a "legitimising or prestige-creating” role, 
which may influence political processes in better rather than worse 
directions.*° 
(3) There is no necessary connection between social stability and 
stability of political institutions. It is quite possible (as Raymond 
Aron has argued) to have considerable social stability and great 
political instability, as in nineteenth-century France; or considerable 
social change and very stable politics, as in nineteenth-century 
England, A set of political institutions that acquires ‘legitimacy’ can 
survive considerable social upheaval, partly because individuals and 
groups will hesitate to impose demands that it cannot meet; possibly 
also because it is easier for a regime that feels basically secure to 
make the necessary concessions and adjustments in time. 
(4) Hence it behoves us very much to ask: who are the people 

whose sense of the legitimacy of its political institutions is it most 


30 Mackie, below 191. 
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words, pap which to write beautiful new 
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Myron Weiner, in R. L, Park and J. Tinker, op. cit. 


d Politicians talk about it all the tim o! ay democracy should be- 
. Peat à ; 
' ; e and one day democracy s | 


V. K. Thiruvenkata Chari 


THE COURTS AND THE CONSTITUTION 
IN INDIA 


The Background 


A EE : id 
REAMBLE to the Indian Constitution is one which cou 
ark in the people who had adopted EE 
hopes in observers. In a work embodying decades ol x EE 
thought, Principles of Social and Political Theory (195 iH i sites 
Barker printed the Preamble at the outset and said in his Intr 


tion: 


by o explain, as I end, why the preamble to the Constitu- 
EE ic printed after the table of contents. Te or 2 
me, when I read it, to state in a brief and pithy form the argu: 
ment of much of the book; and it may accordingly serve as ` 
key-note. I am the more moved to quote it because I n por 

that the people of India should begin their indepen es ife y 
subscribing to the principles of a political tradition which m i 

the west call Western, but which is now something more than 


Western.” 


t IV of the Constitution (Articles 36 to 51) embodies certain 
me not enforceable by the Courts but (Article 37 lene = 
principles therein laid down are nevertheless ee Gr the 
governance of the country and it shall be the duty of Lah ae T 
apply these principles in making laws”. Jurists kaye n F t! = 
value of general declarations of rights. Having regard to ie FE z 
work of the Indian Constitution and the extent to which n r? 
has been observed in practice in Indian legislation, it seems that the 
‘Directive Principles of State Policy’ in Part IV have in toe pres a 
definite policy and orientation to law-making in In ia. J eie 
schools of jurisprudence to contend, the Indian experiment is aime 


26 


1 COURTS AND CONSTITUTION IN INDIA 27 


at preserving a truly democratic Government by the very process of 
required social and economic change, without which democracy is in 
danger of being supplanted by one or other of its rivals, 

The present writer seeks to evaluate the trends in Indian legisla- 
tion and constitutional adjudication during the first decade to see if 
we can draw any conclusions significant for the fostering and sur- 
vival of constitutional Government. It is realised that this approach 
is a limited one and any inferences on these lines will require 
modification and correction by studies from other approaches. 

Much of what follows can only be understood in the context of 
India’s social and economic problems. India presents the problem of 
an under-developed country with a large and gtowing population, 
362 million in 1951 and likely to be about 431 million in 1961. 
The national income has been estimated as: 


— ee Ee eee NM 


Total Contribution of 
Year *(in crores) Per Capita Industry Agriculture 
— EE 

Rs. Rs. Rs. Rs. 
1950-51 9,530 265 1,530 4,890 
1955-56 9,980 261 1,830 4,520 
1956-57 11,310 292 2,000 5,520 
1958-59 12,470 313 2,140 6,190 


* (Note— Rs 1 crore is roughly equal to £ 750,000) 


The small proportion represented by industry should be noted. The 
thesis on which the policies of the Indian Government has been 
based in the last decade is that the first step is to have industrialisa- 
tion centred in heavy industry and side by side to improve agricul- 
ture. The investment made for this purpose, limited as it was by 
available funds, during the First Five Year Plan (1951-56) was 
Rs. 3,360 crores (public sector Rs. 1,560 crores and private sector 
Rs. 1,800 crores) and during the Second Five Year Plan (1956— 
1961) Rs. 6,750 crores (public sector Rs. 3,650 crores and private 
Sector Rs. 3,100 crores). The increase in national income over the 
2nd Plan petiod is expected to be about 20 per cent. Over the first 
two plan periods (1951-61) the national income (at constant prices) 
will have incteased by 42 per cent, per capita income by about 20 
Per cent and per capita consumption by about 16 per cent. The 
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increase in production will have 
tion, The third plan is under preparation. 


CONSTITUTIONALISM IN ASIA 
outstripped the increase in popula- 


Social and economic legislation in India has bad two main aims: 


One, positive changes in social pattern and economic organisa- 


tion; 
two, (in recent years by larger use of powers under existing enact- 
om the need to conserve foreign 


ments) restrictions arising fri 
currency and to eliminate wasteful economic practices. 


The Constitution (following the pattern of the 1935 Act) has 
distributed legislative power according to subject matter between 
Parliament (Union List) and State Legislatures (State List), with a 
concurrent list of matters on which both can legislate. The con- 
current list provides a field in which Parliament can legislate 
uniformly for the whole country, and yet suitable local variation is 
possible in any State by local legislation with the President's assent. 


Recent Legislation 


PERSONAL LAWS: Family and property law of the Hindus and 


Muslims have been governed by the rules of their religion, that is, 
by sacred texts of their law-givers. From the earliest days of British 
rule in India it was the policy not to interfere in the religious affairs 
of the people and this comprised most of their civil law. The courts 
were to decide matters of inheritance and succession and contract 
and dealing between party and party according to the personal law 
or custom of the parties and in case of parties of different personal 
Jaw or custom according to those of the defendant, (Bast India 
Company Act, 1780.) Hence we have in the Legislative Lists List Il 
Entry 5, “all macters in respect of which parties in judicial pro- 
ceedings were immediately before the commencement of the Con- 
stitution subject to their personal law”, The incursions in this field 
were rare indeed. There was the abolition of suttee ( 1829-30), the 


Act of 1850 preserving rights to property on conversion Or €X- 
Widows’ Re-marriage Act of 1856, the 
929 etc. Now Article 44 provides 
cure for the citizens a uniform 
‘The law of contract, 


communication, the Hindu 
Child Marriage Restraint Act, 1 
that, "The State shall endeavour to se 
civil code throughout the territory of India’ 
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tran: 
ae EE a TE Es in the nineteenth 
mi uniform under the Penal Cod, 
Er He ee ine ye Procedure. Recently Hindu law has Bee 
ee, ee ate i cts relating to succession and inheritance 
tainority A EE F e. EE, 
ae sh . The special features of thi 
ae oe aos seen sm of shares in property for women, i. 
E and the Ee ae. 
: 4 
<n VEE be society has been the joint Hindu family. 
oe ants of a Hindu male up to the third generation 
OE a EE oR and the property of the family remains 
Ee = a male member, his interest passes by sur- 
a oes aining membets. A man could also acquire and 
oe en, pro perty but on a failure of male heirs, the widow, 
a de gr = E The changes in the last few 
ME of ee = joint family system an anachronism. The 
EE o Ee indu society has been a subordinate one. 
N nor a ited from a male she had a woman’s estate—the 
etc oj 7 a Ee without waste. This has now been radic- 
ed sd a ct of 1937 the widow of a co-parcener could 
ee a s! A and ask for a partition, but still hold only a 
ae ie id t a ct of 1956 every woman possessed of such 
wife and daughter si As A oar prey 
pe r sharers with sons and get a 
a a o is too early yet to judge the specific effect of his 
ais oe Paces but as a result of land reforms partitions 
Ed a ‘or the first time monogamy has been enjoined 
Ue Ee ivorce has been introduced. Traditional instinct 
Eers ee and the number of petitions for divorce 
Create new ET Ee a ees oe EE 
Ee s it ch women are not nor: 
i ped k ae ine and the scope for employment is fe 
ae oe Until recently the land was largely con- 
Moe =p s of zamindars. Late in the 18th century the 
a et eS aa in large tracts of the country, the 
Wee Me y permanent settlement as the persons to 
oo. permanency to the State, they being free to 
y rent they could from the actual cultivators. Against this 
> 
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to a limited extent, there were settlements by the svete. 
direct with actual cultivators (ryots)—the ryotwari system, Xa 3 
assessment revisable every 30 years. One change sone i o 
have a pattern of land ownership of small farmers each wit 
ic holding. : 
“hel are Ee the abolition of zamindaris, effected by a Ed 
of Acts a list of which is found in the ninth schedule. The Cora 3 
tion has guaranteed property rights—the rights of Bees x y 
Article 19(1) (g) subject to reasonable restrictions, an pcan 
tion on acquisition by Article 31. There was the view that an EAI 
were mere rent-farmers and we could not now pay them N 
market value of the property. The First Amendment o is 
introduced Article 31-B and the Acts listed in the ninth sc se A 
and provided that none of those enactments could be genon ' 
the basis of fundamental rights. The lands have been acquire d 
the States on compensation on a most modest scale and the a : 
have become holders directly under the State on revisable lan 
ssessments. 

Baa occ where has been legislation giving security of oa is 
tenants, with provisions enabling them to acquire ownership. oe 
third stage is a more serious one and is now under way in ee a 
the States. In the notes on clauses of the Constitution se 
Amendment Bill (in Parliament) in 1954, the following appeared: 


“While the abolition of zamindaries and the numerous inter- 
mediaries between the State and the tiller of the soil has been 
achieved for the most part, our next objectives in land reform ue 
the fixing of limits to the extent of agricultural land that set $ 
owned or occupied by any person, the disposal of any lan e 
in excess of the prescribed maximum and the further Meer 
of the rights of land owners and tenants in agricultural holdings. 


The area under cultivation in India is about 320 million acres, 
with about 60 million families owning or cultivating the land. T he 
Plans envisage a pattern of small owner-farmers calitat oe Er 
own land and one ideal is a farm of 5 acres as the norm for personal 
cultivation. Article 39 (b) and (c) provide for a policy of diabe 
tion of material resources and discountenance the concentration z 
wealth. In the case of other forms of wealth, the high rates o 
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income tax and wealth tax (a modest first step), the gift tax and 
Estate Duty take care of this. Conspicuous consumption is dis- 
couraged by the expenditure tax. In the case of land, there has been 
legislation in every State during the last decade for fixity of tenure, 
non-eviction except for non-payment of rent, and fixation of fair 
rent by Tribunals. The rent fixed in most laws is one fourth to one 
fifth of produce, The new Acts provide a ceiling on ownership (30 
standard acres for a family in the Madras Bill). The surplus now 
existing is to be acquired by the State on compensation, being a 
multiple (8 to 12) of the fair rent. The land now acquired will be 
allotted by the State to cultivators. The far-reaching social effects of 
these measures cannot be exaggerated. Constitutional questions have 
been raised and must await determination by the courts. Every 
citizen has subject to ‘reasonable restrictions’ a right to acquire, 
hold and dispose of property (Article 19 [1] [g]). Is it a valid 
reasonable restriction to fix a ceiling? 

CONTROL OF BUSINESS: The controls now exercised are mainly 
from the point of view of foreign exchange conservation and proper 
distribution in conditions of scarcity. The laws themselves had been 
enacted in the first Plan petiod before foreign exchange difficulties 
came to be felt. No new industry in a list covering a very large field 
can be established except under licence from the Ceatral Govern- 
ment under the Industries (Development and Regulation) Act, 
1951. The aims were: () that all development should be according 
to plan priorities and (#) location was to be regulated on the basis of 
broader social purposes. In the controversy over Article 31(2) in its 
original form, the Supreme Court referred to this Act in a case 
relating to land tenure (Svbodh Gopal, 1954 S.CR. 587) and 
refused to pass on its validity. But it will be seen that no one would 
gain by challenging this enactment. If a licence be granted the 
undertaking would get the benefit of eminent domain to acquire 
lands, the necessary licences for foreign exchange etc, ‘To say the 
Act is void would only mean that no licence under this Act is 
required for starting the industry but the other necessary facilities 
cannot be enjoined by the Courts, This Act has been used to 
distribute the location of factories (for example, fertilisers) geo- 


 graphically in different regions. 


The Imports and Exports (Control) Act, 1947 is a short 
enactment of only 7 sections, vesting all control in the Central 
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Government by notifications and orders. The Foreign Exchange 
Regulation Act, 1947 follows the pattern of the English Act. 
Import control is exercised by licensing under a policy till recently 
enunciated half-yearly. Distribution is controlled by orders under 


the Essential Commodities Act. 
velopment is government industry and trad- 


‘The other major de 
have declared their policy in the Industrial 


ing. The Government 
Policy Resolutions 1948 and 1959. By and large heavy industry is 


being developed by government factories with foreign government 
aid and technical assistance. A State Trading Corporation has been 
set up. Life Insurance has been completely nationalised. In each case 
separate governmental corporations have been set up. Apart from 
the economic relationship between the public and the private sector 
in industry, this raises the question of responsibility to Parliament (a 
been anxiously investigated in English experience) 
f place-men in the legislatures. Are directors and 
corporations to be regarded as disqualified for 
being members of the legislatures as holding offices of profit (Arti- 
cles 102 and 191) under the Government of India or of a State? In 
England the common law refused to extend Crown immunity to 
such incorpotated bodies. But after the Crown Proceedings Act, 
1946, the extension of Crown responsibility may possibly lead to a 
revetsal of thought. As regards Articles 102 and 191 perhaps the 
best view would be to hold that any one whose appointment is made 
by a Minister or is subject to confirmation by him holds an office of 
profit under the Government. Even this would be too limited from 
the point of view of legislative independence. The decision in India, 
however, is that employees of these corporations do not hold an 
office of profit under the Union or the State Government. This is a 
matter of some concern in relation to the independence of legisla- 
tures in India. It is, however, a problem present in all democracies 
and not so easy of solution. 
Labour legislation in India is highly developed. Probably India is 
the one country which has implemented many of the recommenda- 
tions of the LL.O. The reason is not far to seek. Rapid industrialisa- 
tion has become the chief tenet of the State. The Industrial Disputes 
Act, 1947 is modelled on the Australian Commonwealth Acts. The 
wide definition of ‘Industry’ has been adopted from the Australian 
Commonwealth Act and interpreted in the same way as in the 


matter which has 
and the question o 
employees of these 


Ha 
i 
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i Jumbanna 
eee ike As Seep 309 at 370). Governmental industry i 
Supreme Count jn mi EER ESE byte 
bea : 'nerji vs. Mukherji (1953 SCR. 302 - 
PER San aa in the Melbourne Es ar 
Eed EE Ad under the Ace has varied At 
EF als and an all-India a ce 
Ed gee the Appellate Tribunal was EE EE 
Mi ee revive it, In adjudication on wages allowanc ed 
ha uniformity.* This is a direct result of the RO : 
S not i - 
ka ot contain any rules, but leaves everything to 
A just summin 
g up would be that this is still i 
oats at this is still in th i 
ng ss oes fag! ia referred for eed EE 
) ze or lock-out can be prohibi is 
A RE eer the ee] EE ss pode: : 
ec sé ME He which may order ee a a : 
“Ere EE a ie ae Wages Act under ‘which 
employment in i i 
Er Es Ri ie. Funds have $ ie Ee 
and an Employees $ re 
i l y tate Insurance Organisati 
es = medical benefits. Apart from gte. od A nN 
eee di the Factories Act and in the various oe e as 
ies re the latter enactments provide against dismissal 
Shales Fe of service of employees except for Ee m 
i ae ed an appeal to a Tribunal. Between ee “i 
a ustrial Disputes Act and Appellate orders nder 
EE i: Ri a PT who are inops consilii have 
mene ek ecognition of ‘the right to work’ 
e credi 
t structure of the country is largely under control by the 


Reserve Bank of Indi: 
eee a. Every Bank requires a licence from the 


The Attitude of the Courts 


The attitude of the Coutt m gnii 
e Courts to thes 
ia - ese legal de is signi 
ant, As already mentioned, any law made EE Ee 
y any 


_ 1The awards hav 
. e been reviewed i f 
India (1960), papers on Wage Pol E papers e.g. Industrial Awards in 


34 CONSTITUTIONALISM IN ASIA 
e characterised as being ‘with respect to’ 
fied in the legislative lists. The pith and 
substance doctrine of Canada and Australia has been adopted in this 
connection. Assuming a valid law, it has to run the gamut of the 
freedoms guaranteed in Article 19(1) and the restrictions on such 
freedoms have to be justified as ‘reasonable restrictions’ under the 
relevant following clauses of Article 19. Access to the Courts to 
question the validity of laws is easy and, by and large, fairly cheap. 
The aggrieved person can petition the Supreme Court direct under 
Article 32 for enforcement of fundamental rights or move the High 
Court for a writ for a larger variety of purposes. If he raised the 
question in the Jower Courts, the matter would be referred to the 
High Court under provisions of the Procedure Codes. On constitu- 
tional questions, appeals lie from the High Court to the Supreme 


Court as of right. 

FREEDOM OF EXPRESSION: In the region of freedom of expres- 
sion, the newspapers enjoy practically unrestricted freedom. There 
are however a few State laws under which publication of certain 
types of matter can be prohibited, a power used when there is 
communal tension. Similarly the various Police Acts confer power 
on the Police Commissioner to make orders requiring a licence for 
meetings. Drama was under control under the Dramatic Per- 
formance Act, 1876. We had to concede it was void after the 
Constitution as under it any Magistrate could prohibit any drama. 
Since then in Madras we have a Dramatic Performance Act, 1956 in 
which the grounds of prohibition are Jaid down and the party could 
have the order tested in the High Court. 

Cinema films are censored under the Cinematograph Act. Various 
excisions and alterations (puritanical in the main) are insisted on by 
the Board: these are published in the official gazette. A periodical 
recently published one such notification under the heading ‘What 


the Indians can’t see’. What does not come before the Courts at all 


is the work of the novelists, poets, painters, and sculptors; our artists 


and writers work in an atmosphere of the greatest freedom. 
FREEDOM OF MOVEMENT: Article 19 guarantees to citizens the 
right to move freely throughout the territory of India. The Courts 
have, however, upheld as reasonable restrictions orders passed under 
State enactments for the maintenance of public order prohibiting 
particular persons from entering the State for a specified period. 


State Legislature has to b 
one matter or other speci 
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S 
E cel made ae periods of local. turmoil, A 
: ment is the order of ext : 
eA A ernment f 
ee : E (1956 SCR. 506) the appellant, ae bial eek 
a da hae offences and was considered likely to engage i 
ae = rea offences, was ordered to leave Geter 
is Wi 
ER as upheld by the Supreme Court (with one 
F. ; 
Ao travel outside the country is not recognised, Som 
ore eee Ee Holmes asked what right ve 
who had left the country had t ! 
end Tar has recently held (Abdul Rabim, 1960 SC] sy 
EP Ee of the Passport Act, 1920 which requires even a 
oe singin to produce a passport before he can be allowed to 
eee me be regarded as a proper restriction. The grant of 
ee iy Sa citizens to travel outside India is entirely discre- 
fonar AF ri ke (LLR. 1954 Madras 399) the Madras High 
OS iano Ee Pa a matter entirely within the 
re he St tment and being purel i 
ae function is not subject to judicial series Then pe 
o chance of liberalization in this regard. i mon 
FRE : 
je Pie HE EE ION: This is perhaps a field in which 
ede inded, Every political party has its full freedom 
oe a Trade Unions—with more than one Union ( f 
ee po a Seley in the same industry the gas 
I Em. i 
inky, “ileal oves are on foot to provide for ‘one 
ndia is (as far as the iter i 
[ present writer is 
i e e aware) the 
z = Ee security of tenure and di ER 
Ee rr EE for Government servants in the ele sr 
t . The statutory provision for thi: i 
is be; i 
a Ha a the Government of India Act, iol a eee i 
Ek EE yd the British Goren are 
r at this has been overdone, di 
Missed government servant now brings i ipo S n a 
on 


‘teas ity’ 
onable opportunity’ to defend himself and pursues it through 


appellate Courts upto the Supreme Court, often leading to reinstate- 


ment with 5 
Eb cee oa a Es Ee In many countries some 
, 3 nur 2 

Ell on 20 far as India e is felt to be essential but perhaps no 


36 CONSTITUTIONALISM IN ASIA 
s the right to acquire, hold and dis- 


pose of property, and Article 31(1) provides that no person shall be 
deprived of his property save by authority of law. Article 31(2) 


provided that property could be acquired only for a public purpose 
and on compensation. It is in this Article that two developments 
have taken place which constitutionalists may well question. Firstly 
the various zamindari abolition Acts came under fire in the courts. If 


yamindars were owners, the compensation was inadequate; if they 
were rent-farmers, it was more than adequate considering the excess 
income they had enjoyed for one and a half centuries. In this con- 
text the First Amendment introduced Articles 31-A and 31-B, 
placing these enactments beyond the protection of the fundamental 
rights guaranteed by the Constitution and review by the courts. The 
inspiration for this device was De Valera's Public Safety Measure. 
Secondly, there was 4 decision by the Supreme Court in 1954 
S.CR. 674 relating to Government taking over management of a 
textile mill. An attack on it had failed in 1950 SCR. 869 on the 
ground that a shareholder could not complain. When does the right 
to enjoy property (Article 19) end and the right to take it under 
Article 31 begin? The Australian decision in Dalziel 68 CLR. 26 
was pressed into use and though it was management only which was 
taken over, it was held to be void as offending Article 31. This was 
the precursor to the Fourth Amendment which altered clause 2 and 
introduced clause 2-A. Under these clauses, if title or right to 
possession is not transferred to the State it is not to be regarded as 
acquisition of requisition. As to acquisition or requisition the law 
must fix compensation or specify the principles for determining it 
but ‘no such law shall be called in question in any Court on the 
ground that the compensation provided by that law is not adequate’. 
No such law however shall have effect unless the President has 
assented to it. The net result of this is that the compensation has to 
be approved by the Government of India, on whose advice the 
President acts in giving his assent. On zamindari abolition over 
Rs, 500 crores was fixed as compensation, payable sometimes in cash 
but largely in negotiable bonds payable over 30 to 40 years, 
Whatever the justification for this provision in the present stage 


of Indian development, as a legal provision it is not in line with 
concepts of rule of law. It is true there are democracies where 
Parliament is supreme and legislation cannot be questioned in the 


property: Article 19 give 
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re be Ee is of a different type. It can be 
i 3 e provisio: i i 
aE TOES that there shall Be eee te oe 
able pethaps involves a contradiction in t ie 
Nie a which the provision appears. em a 
BUSINESS RESTRICTIONS: Under this head we m i 
ERA N me edln Courts apply in deteersiniae hott a 
eae . of a bes a beanie the American medo 
w o urrent social philosoph: 
r ere States Supreme Court has reall applied ee 
| Leen e egislature ought to make a law for the purpose. It 
e a orane of ‘business affected with a public interest’ 
DE re could regulate, and common occupations 
wine ey Ee The change of attitude came with Nebbia vs. 
eee a it was openly confessed in Lincoln Federal 
deli Ee as ee Tron & Metal Co, (1949) 335 US. 
EE egan by saying ‘The Allgeyer-Lochner Adair- 
ee ooms tional Doctrine was for some years followed b 
eee z s ae referred to were decisions of 1897 1905, 
was also used aoe L3 ED e = 
eat prices and laws regulating iese ‘Th Wo 
. The Court then 


“This Cou inni 

ee zi Fening at m as early as 1934, when the Nebbia 
EET sy = tes ly rejected the due process philosophy 
ce seamed ae oppage line of cases. In doing so it has 
EE ee DE and closer to the earlier constitutional 
Eed Ee ave power to legislate against what are 
ee = practices in their internal commercial and 
Ee : ba ong as their laws do not run afoul of some 
EE Ms ee prohibition, or of some valid federal 
ed r j A York and West Coast Hotel Co. vs. 
on es ce . Under this constitutional doctrine the due 
ae ion to be so broadly construed that the 
se egislatures are put in a strait jacket when 
eae ag business and industrial conditions which 

a nsive to the public welfare.” 
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The approach of the Supreme Court 
different. The question asked is: Is there a 
legislative competence under the legislative 
object of the law? The restrictions im 


fundamental rights. If the restrictions are reasona 
the object, then they are ‘reasonable restrictions’ 


valid. Let us take a few examples: 
(1) A law was enacted in 1948 in 
(Madhya Pradesh) under which a District 
order prohibiting manu 
season. After the Constitution came into 
tioned by direct petition in the Supreme 
mental rights (Article 32). The challenge 
1950 forbidding all persons res 
ing in making bidis. Article 19(1) (g) gives 
carry on any trade, occupation or bus 
State may impose teasona 
decision, Chintaman Rao vs. 
759, the Court first says: 
measures for the supply of adequate labour 
in bidi manufacturing areas in the State”. 
could be done by prohibiting the emp. 
for bidi making during the agricultura! 


hibition is bad, for “the effect of the provisions of the A 


has no reasonable relation to the object in 
scope that it goes much in excess of that 
prohibition on the face of it 
has no relation whatever to 
achieve and as such cannot be said to be a 


of India has been entirely 


valid law (one within 
lists) and what is the 


posed by the law conflict with 


bly connected with 
, and the law is 


the Central Provinces 
Officer could make an 


facture of bidis during the agricultural 
operation, this was ques- 
Court to enforce funda- 


was of actual orders of 


iding in named villages from engag- 


the right to a citizen to 


iness; under clause (6) the 
ble restrictions in the public interest. In its 
State of Madhya Pradesh 1950 SCR. 
“The object of the statute is to provide 


for agricultural purposes 


", It proceeds to say that this 
Joyment of agricultural labour 
1 season. But the total pro- 


ct, however, 
view but is so drastic in 
object”. Again, “such a 


is of an arbitrary nature inasmuch as it 
the object which the legislation seeks to 


reasonable restriction on 


the exercise of the right". The Act was declared wholly void. 


(2) Under the Essential Supplies (Temporary Powets 
Cotton Textiles (Control of Movement) . 


an order was made, the 
Order, providing that no person could 
apparel except under general permit noti 
missioner or a special permit granted by h 


) Act, 1946 


transport cloth yarn or 
fied by the Textile Com- 
im. In Harishankar Bagla 


vs. State of Madhya Pradesh, 1955-1 S.C.R. 380 the Supreme Court 


overruled the objections to this or 
the Act is to ensure the supply of esse: 
public and if transport was left uncontro 


der, First, it held that the object of 


ntial commodities to the 
lled, supply to the public 
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would be seriously hampered. In this context th i 
licence is a reasonable restriction. Secondly, the old ae 
was to tegulate the transport of cotton textiles so as to ensure an 
even distribution of the commodity throughout the country and 
make it available at fair prices to all. Hence the Commissioner had 
to exercise his discretion in granting or refusing permits in such a 
way as to effectuate this policy. So the delegation was valid. 
aed The Minimum Wages Act 1948 empowering the State 
vernments to fix minimum wages in specified occupations was 
ie in the Supreme Court by a petition under Article 32. The 
re a weet the law in Bijay Cotton Mills Ltd. vs. State of Ajmer 
ie -1 SCR. 752. The Court says: “it can scarcely be disputed 
at securing of living wages to labourers which ensure not onl 
bare physical subsistence but also the maintenance of health rd 
decency is conducive to the general interest of the public. This is one 
of the directive ptinciples of state policy embodied in Article 43 of 
the Constitution. If the labourers are to be secured in the enjoyment 
ie minimum wages and they are to be protected against exploitation 
y their employers, it is absolutely necessary that restraints should 
be imposed upon their freedom of contract and such restrictions 
cannot in any sense be said to be unreasonable.” . 

(4) Marketing legislation is of special importance in India. For 
example, the wholesale marketing of coffee has been placed is the 
hands of a Marketing Board. In view of the nature of this Board, we 
reviewed the Australian cases, But the major development has taken 
the form of regulated markets where the agriculturist could take his 
produce and obtain the best price, eliminating middlemen. The 
EE Ee Crops Markets Acts of Bombay and Madras States have 
Es oe by the Supreme Court in Arunachala vs. State (1959 
Ae fe ee Judgment (Guruviah, ILR. 1958 Madras 35) it 
sie that a statute itself may create a ‘public interest’ in its 

_ One may conclude that on the question icti 
right to carry on business, the Conti are SE te 
restriction reasonable which is calculated to effectuate any of ie 


' objectives of legislation laid down in the chapter on Directive 


os of State Policy. The ‘justice, social, economic and pol- 
al’ of the Preamble may be achieved by legislation by democratic 
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legislatures. We can take heart from the words of S. R. Das J. (as 

he then was—later Chief Justice of India) in West Bengal v. 

Subodh 1954 SCR. 558 at 655: 
“Jt is futile to cling to our notions of absolute sanctity of in- 
dividual liberty or private property and to wishfully think that 
our Constitution-makers have enshrined in our Constitution the 
notions of individual liberty and private property that prevailed 
in the 16th century when Hugo Grotius flourished or in the 18th 
century when Blackstone wrote his Commentaries and when the 
Federal Constitution of the United States of America was framed. 


We must reconcile ourselves to the plain truth that emphasis has 
now unmistakably shifted from the individual to the community. 
d purpose of our Constitution 


We cannot overlook that the avowe 
is to set up a welfare State by subordinating the social interest in 
individual liberty or property to the larger social interest in the 
rights of the community. ‘As already observed, the police power of 
the State is “the most essential of powers, at times most insistent, 
and always one of the least limitable powers of the Govern- 
ment”. Social interests are ever expanding and are too numerous 
to enumerate of even to anticipate and, therefore it is not 
possible to circumscribe the limits of social control to be exercised 
by the State or adopt a construction which will confine it within 
the narrow limits of Article 31(5)(b) (i). It must be left to the 
State to decide when and how and to what extent it should 
exercise this social control. Our Constitution has not thought fit 
to leave the responsibility of depriving a person of his property, 
whether it be in the exercise of the power of eminent domain or 
of the police power, to the will or caprice of the executive but has 
left it to that of the legislature. In the matter of deprivation of 
property otherwise than by the taking of possession or by the 
acquisition if within the meaning of Article 31(2) our Constitu- 
tion has trusted our legislature and has not thought fic to impose 
any limitation on the legislature's exercise of the State’s police 
power over private property. Our protection against legislative 
tyranny, if any, lies, in ultimate analysis, in a free and intelligent 
public opinion ‘which must eventually assert itself”. 


This is guaranteed by Articles 25 to 28 


RELIGIOUS FREEDOM: 
tike a reasonable mean between 


and the leading decisions thereon st 
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freedom of religious practices and the duty of legislatures to control 
the propet management and application of propetty and money 
dedicated by the public for religious purposes. 
ee Article 29 and 30 are directed to conserve the 
tioct language script and culture of minorities. This is perhaps a 
sphere in which we shall fail, having regard to the recent linguistic 
reorganisation of States in India. If education in State schools and 
aided schools is in the regional language, how are the Telugu- 
speaking or Gujerati-speaking children (and there are many such in 
Madras) to get proper education in a Tamil State? In a country in 
which Government service is the main avenue of employment, the 
discussions have been largely centred on giving them some TES in 
State services on terms of their learning the local language. It must 
a be forgotten that Article 29 contemplates conservation of their 
at n ENA where they are in a minority and not their 
ELECTIONS: Elections to Parliament and to the State isla- 
tures are under the control of an Election Commission. rene a 
provides for adult suffrage. There were serious doubts whether adult 
suffrage would work in a country of the size of India with low 
literacy. The two general elections of 1952 and 1957 have been so 
efficiently conducted that all criticism is at rest. The delimitation of 
constituencies is done by an independent Commission, set up by an 
Act of Parliament. The electoral rolls in 1952 contained 96 per cent 
of the adult population and those in 1957 98°8 per cent. Actual 
votes polled were 51°59 per cent in 1952 and 47°54 per cent in 
1957 of those enrolled. The Representation of the People Act, 1951 
follows largely the pattern of the English law. In 1952 when there 
were elections in 3,316 constituencies, there were 338 election 
petitions. In the 1957 elections an appeal was provided to the High 
Court against decisions of tribunals. The number of constituencies 
was 2,921, and there wete 472 election petitions, of which 54 were 
successful and 282 appeals were filed. The amended law provided 
for the disposal of an election petition within six months and of 
appeals within three months, The magnitude of the task may be 
pose from the fact that 220,500 polling stations were set up and 
s. 60 million was spent in the five years 1952-57 to prepare and 
revise electoral rolls. The conduct of elections on such a large scale 


with such efficiency has excited admiration from all observers. 
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DELEGATION: Two other aspects of law and judicial adjudica- 
tion should be mentioned briefly. One is the vexed question of 
delegation of legislative power. This was discussed at great length 
by the Supreme Court, each Judge delivering a separate judgment, in 
In re the Delhi Laws Act, 1951 SCR. 747, the report running into 
379 pages. Australian decisions (e.g. Victorian Stevedoring, 1931-46 
CLR. 73) were among those considered. A good summary of the 
decisions stated as propositions was given by Vivian Bose J. in 
Rajnarain Singh (1954 S.C.R. 290). Many of our Acts of everyday 
impact on citizens involve a high degree of delegation. The courts 
have upheld the validity of the laws themselves but held that the 
individual order issued thereunder could be tested in the courts. 
Thus the Essential Supplies Act is valid, but particular orders issued 
under its authority have been held void. 

The second aspect is the scrutiny of the court by way of 
mandamus, certiorari and prohibition of orders of Governmental 
authorities and quasi-judicial proceedings. In Madras High Court 
alone the number of Writ Petitions is about 1,200 a year. The effect 
of this in inculcating in officials and authorities an attitude of acting 
according to Jaw is a major development after 1950, in contrast 
with official absolutism of the past. This aspect of free resort to 
Courts in which the public has confidence cannot be overstressed. As 
Sankey L.J. (as he then was) said in another context, 


“Tt is not admissible to do a great right by doing a little wrong. 
The inequalities of life are not so dangerous in a State whose 
subjects know that in a Court of law at any rate they are sure to 
get justice, and it is not sufficient to do justice by obtaining a 
proper result by irregular or improper means.” (1929-2 K.B. 1 


@ 53.) 


-In the control of authorities we face a problem of jurisdiction. If 
an order. of an authority in Madras is affirmed upset or altered by a 
higher authority in Delhi, is there merger? For example, if the 
import controller or customs collector, makes an order forfeiting 
goods as contrary to the permit, the Madras High Court can review 
it on certiorari. If the party appeals to higher officials in Delhi, it is 
said the Madras order is merged in the Delhi order. If so, the Madras 
patty must apptoach the Punjab High Court, a difficult matter. 
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Problems of inter-State freedom (Article 301) await solution, not- 
withstanding Nicholas’s belief that “the draftsmen (of the Indian 
Constitution) would appear to have studied the decisions of the 
re ig and of the Privy Council and to have sought to 
avoid Australian controversies whi i i ti 
EE ede hile applying the section (section 

To sum up, by examining Indian legislation, we get a picture of a 
nation which is trying to achieve a degree of industrialisation and 
improvement of economic conditions under a plan with specific 
targets. This is conceived as the minimum advance which will create 
the conditions for further, advance. This process is sought to be 
achieved by expenditure on a scale hitherto undreamt of, heavy 
taxation, foreign aid and strict controls. From the point of view of 
the privileged classes (rentiers, businessmen, professional men with 
large incomes) it is a period of irksome restrictions. From the point 
of view of the masses, the improvement contemplated is small 
enough in material terms but perhaps large enough in terms of 
hope. Barbara Ward’s summing up is accurate: 


“However we have to remember that, one way or another, the 
nations of Asia ate determined to achieve modernisation and the 
Russian model at least shows how it can be done, at whatever 
cost. If there is no alternative, then Asia will no doubt follow the 
Communists and try to bludgeon its way through. The hope for 
more liberal methods lies therefore in the success of the Indian 
attempt to transform their system by basically democratic 


The Prospect 


If one has claimed that, notwithstanding adverse factors, we in India 
have a ‘charted freedom’, there are disquieting factors which could 
retard development. The success of the democratic experiment 
depends on the people being informed about and taking an in- 
telligent interest in what we are working for. 

(1) Iliteracy is the main problem. Article 45 enjoins that the 
State should endeavour to provide within ten years for free and 
compulsory education for all children till age 14. The progress in 


h The Australian Constitution, 2nd ed., 283-284. 
The Interplay of East and West, 49. 
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this respect is not up to expectations both because of limited finance 
and more so because of dearth of trained teachers. In the primary 
stage (6-11 age group) 43 per cent were at school in 1950-51, 60 
per cent in 1960-61 and the target for the third plan is 80 per cent. 
In the middle stage (11-14 age group) the figures are 12°9 per cent 
for 1950-51, 22°6 per cent for 1960-61 and the target for third 
plan is 30 per cent. The 1951 census showed a percentage literacy of 
16°61 per cent (males 24°88 per cent and females 7.87 per cent). 
According to the pre-tests of the 1961 census literacy has risen to 
40°7 per cent (males 51°7 per cent, females 28.8 per cent). 

(2) Gaste, The Preamble speaks of equality of status and oppor- 
tunity and Article 46 specially refers to promotion of educational 
and economic interests of the weaker sections of the people, and in 
particular of the scheduled castes and the scheduled tribes. The State 
is to protect them from social injustice and all forms of exploitation. 
Article 17 provides that ‘untouchability’ is abolished and its prac- 
tice in any form is forbidden, Article 340 provided the appointment 
by the President of a Commission to investigate the conditions of 
socially and educationally backward classes and to make recom- 
mendations. The Report of the Backward Classes Commission 
(1956) is in the writer's opinion a major blow to the growth of 
democracy in India. The caste system has been the bane of Indian 
politics and untouchability the final disgrace. The election law 
makes it a corrupt practice to make systematic appeals to vote or 
refrain from voting on grounds of caste, race, community or re- 
ligion. But adult suffrage has by itself exaggerated the influence of 
caste, as political parties with an eye on success at the polls tend to 
choose candidates belonging to the predominant caste or sub-caste 
in the particular electorate. The Constitution exempts from the 
equality of Article 14 ‘any special provision for the advancement of 
any socially and educationally backward classes of citizens’, The 
result has been a race for each sub-caste among the Hindus to claim 
that it is a backward'class. It has been estimated that in the list 
compiled by the Commission, scheduled castes and scheduled tribes 
number 7 crores; other backward castes form a list of 2,399 com- 
inunities, out of which 913 alone account for a population of about 
11°51 crores. Such a report points to the general backwardness of 
the whole country, but also by its lists creates privilege lobbies based 
on religious sub-castes. 
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(3) Administrative problems and problems of public order re- 
main. The incidence of so-called ‘corruption’ is probably exagge- 
rated. We get good service from the large body of Government 
officials considering the new types of work which they are entrusted 
with, Political complaints there are and there will be as ministers 
work ‘in that fierce light which beats upon a throne and blackens 
every blot’. Breakdowns of law and order (dacoity in U.P., Bihar 
Madhya Pradesh and Rajasthan) and student indiscipline on Ta large 
scale present special problems, Add to this the surviving demands by 
one State against another of territory on a linguistic basis. 

(4) Perhaps white-collar crime does not call forth the social 
opprobrium which could help in measures to put it down. As a 
result of traditional social attitudes, men with large wealth, however 
amassed, still have too much prestige and influence. i 

All these problems (except caste) are discussed at various ap- 
propriate levels in a free atmosphere and in public. As is only 
natural, there are differences of opinion both as to the causes of the 
evils and the remedies. So far as the caste problem is concerned 
there ate repeated general exhortations at high level, but man 
factors (in the writer's opinion) tend to accentuate it, Á j 


DISCUSSION ON PAPERS 1 AND 2 


PROF, V. K. N. MENON: No person can hope to have an DE 
knowledge of all Asian constitutions. Since the experience o o 
Asian country may have a bearing on others, I shall speak mainly o 

i hem. 
the problems of India as I see t A J 
in many Asian countries which have recently attained ates 
dence, there has been no evidence of a lessening of the v = g 
democracy. In some European countries in or a k 
Germany and Fascist Italy, mor Ta ok er n ee 
i sian countries. 
has not been the experience of many i es. T 
“basic democracy’ or ‘guided democracy '; but Sete mena 
generally been suspended; and, even when they have, the idea 
ituti a not been forgotten. 
constitutional democracy have not be j . 
India enjoyed certain advantages in adopting a democratie system. 
She underwent a long period of political anoe in vi he am 
i in which the con- 
inistration and army developed, and in ! 
petent administra ee 
i democracy became familiar. 
cepts of parliamentary r A aro 
i Is. The ideals and conv 
widespread at the top leve = 
democracy were cultivated in the Congress ve he a 
renunciation of violence became part of its creed, In contr 


some other Asian countries, the political standing of the army was 


me i is a distrust of 
i is that throughout Asia there is a dis 
T na A f Asian countries should be to 


i arliaments. The aim o 
eN eon of the political institutions lee se 6 T 
electoral process, parties and legislatures. It is ek da 
necessary. It is too often said that the fault is not in the w a Ze 
the system, but in the individuals who work it. In my view er 
some important faults in the working of the nee kg 
could be remedied by careful study. We might look, for insta re 4 
the United States’ experience of the legal control of parties. se 
countries must have a second look at democratic WERE Ee 
undertake a revision of some of their assumptions about how 
ER: In the broadest sense, a constitution 1s any 
system under which a country is governed. In a narrow sense, it 18 a 
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written document. But if we are looking for some test of ‘constitu- 
tionalism’, we might do so in terms of what is acceptable to the 
lawyer. That is, the best test of the existence of a constitutional 
system in a country might be: can you meaningfully ask a lawyer 
what the constitution is? 

In this sense India, Malaya, Burma, and Ceylon are all ‘con- 
stitutional’ states; the first two federal, the third having some 
federal elements, and Ceylon closest to the United Kingdom pattern. 
On the other hand, Pakistan and Indonesia can best be thought of as 
still being in a ‘revolutionary’ or ‘pre-constitutional’ situation, in 
the sense that the shape of the constitution to come is still not 
settled. In Pakistan, the lawyers seem to have bowed themselves out. 
In Indonesia, President Soekarno has said there will be a return to 
the 1945 Constitution, but this amounts to a fresh declaration that a 
‘revolutionary’ situation exists. 

Inventiveness in constitution-making has not been spectacular at 
any stage in human history, and it cannot be expected that Asian 
constitutions would show anything fundamentally new, but they do 
show some inventiveness in detail. I am most attracted by some of 
the responses to the problem of federalism, from which Australia 
has something to learn. For example, there is the Indian Adminis- 
trative Service, which mans important posts at both the federal and 
the State level and so helps to maintain uniformity of administrative 
standards. There is Malaya’s decision to accept the principle that 
taxation must be centralised, but with guarantees built into the 
constitution that the States will get a fair share. There is also in 
Malaya the interesting device of the rotating Head of ‘State, 
drawn from the old heteditary rulers of the different parts of the 
federation. 

MR, P. J. SHROFF: Professor Spann mentioned the place of the 
President in the Indian Constitution. The Constituent Assembly 
made it clear that he would normally exercise the same powers as a 
British Monarch. All the same, he is clothed with certain powers not 
available to the British Crown. 

He is elected by a special electoral college consisting of the 
members of both central and State Parliaments, so (although the 
centtal government has enormous powers) the President is con- 
stitutionally the Head of the entire Union. He is the formal head of 
the executive; and though he normally acts on the advice of his 
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Ministers, he can exercise certain functions in his own Her te 
takes an oath similar to that taken by the US. aes Har 
“preserve, protect and defend the Constitution and the rave ie 
60). If he honestly concludes that advice given him is subverst 
the constitution, he would be justified (as Jennings argues s 
English Monarch would be in certain circumstances) in rejecting : i 
The constitution also enjoins him to safeguard the Tenian ; 
interests of the States, of the scheduled castes, and so on. a e a 
provides that he can return Bills other than Money en 7 3 
Houses for reconsideration; this suspensive veto aS à ra 
supposed to require advice, as his Ministers ote EN eae = 
needful already in the Legislature if they had wanted to, befo 
ill got to the President. s 
Eth ‘india there is not parliamentary sovereignty in the same scons 
as in England, as the constitution is supreme, and can A mo 
amended by a special process, which sometimes involves the a 
Parliaments. It is unfortunately true that Parliament has ESE 
some of the Fundamental Rights with as much ease and ee as 
if they were tramway by-laws about smoking in bac ae 
Our quasi-federal form of government in India a ss mas 
that the President shall hold the scales even between a z nion 
and the States, especially when the two are controlled by different 
is position of the President is important in view of the rone 
now exercised by Mr. Nehru. The Indian Prime be ed is li : = 
great banyan tree under which we can all take shelter s un 
which nothing grows. Some people ask; who can succeed a man 
with such powers? The President has worked with extreme pro- 
sent letters to the Prime Minister with views on 
certain subjects. Nehru, asked about them, declined to reveal their 
contents on grounds of public interest. The President will continue 
to be an important influence provided he remains an elder statesman 
ike Raj rasad. 
eng MORRIS-JONES: A word on the role of the Pre- 
sident, There is evidence that on some issues his letters to the Prime 
Minister have expressed strong views contrary to Nehru's. It ey 
even be that he has spoken for men in the Cabinet who have foun 
it difficult to argue openly against the P.M. Also, it seems clear art 
not all the President's public statements are first seen by Nehru: 


priety. He has 
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the-latter recently made this clear with reference to Prasad's Madras 
speech. 

One of the leading influences on Centre-State relations in India is 
certainly the Planning Commission—in spite of its being unknown 
to the constitution. It is generally thought to enhance the power of 
the centre, for the states are expected to operate on the lines of the 
Plans. But it may not be so simple. For there is perhaps some truth 
in the view that the Commission is subject to pressures from the 
states governments on whom, after all, the Plans largely depend for 
implementation. 

Professor Sawer spoke of the Indian Administrative Service. This 
has obviously been a great unifying force, but it is pethaps becom- 
ing less so with the switch to linguistic states. The idea is still there 
of an all-India service, with Bengalees in the Punjab cadre, But the 
gtowing importance of regional languages and the preferences 
of at least some strong States ministers may pull in the Opposite 
direction. 

Professor Spann asked if I had changed my views on one-party 
rule in India. When writing Parliament in India, 1 had been im- 
pressed by the extent to which one-party dominance was modified 
by the work of vigorous parliamentary committees, internal party 
pressures and press criticism. I admit that this is less evident in state 
politics than at the centre. Mote generally, I remain convinced of 
the blessing of strong government which Congress has given India 
and I think that the great social changes are made manageable by 
the continued coherence of this ‘umbrella’ patty, At the same time, 
I have indicated in my paper here that the disadvantages are 
increasing. 

PROF, MENON: The wording of the constitution on the position 
of the Indian President is obscure. But there is no doubt about the 
intention of the framers of the constitution, which was that the 
President's role should conform to that of the British monarch. It is 
true that Ambedkar used some rash words. 

DR. J. IQBAL: I object to Prof. Sawer’s assessment of Pakistan as a 
‘ revolutionary” state, The Ayub Khan regime is not ‘revolutionary’ 
in the sense that it is in the position of a usurper of power, or plans 
to erase the past and to start with a programme based on some new 
and radical ideology. There was a feeling among the people that a 
Strong man should take over. I would say that the regime aims at 
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hich Pakistan was origin- 
‘revivalistic’ rather than 
politicians and 


reviving the fundamental principles on w 
ally founded. Therefore, the regime is 
‘revolutionary’. We had a bad experience of some 
worst side of democracy under a multi-party system. We had the 
divisive effect of East and West Pakistan being so far apart; the 
real unifying factor is religion. In non-contiguous countries the 
multi-party system is inadequate. 

1 also object to Prof. Sawer saying that the lawyers bowed them- 
selves out. The courts continue and work roughly the same as, in 
many cases better than, before. 

If parliamentary democracy is unsuitable and my country is likely 


to be overrun by the Communists, then I do not want parliamentaty 


democracy but strong rule. How can Australians speak of such a 


situation which they have not even remotely experienced? This is 
the trouble with comparative study of constitutions—it tends to 
make one feel that his institutions are better than the other man’s. 
MR, J. A. C, MACKIE: On the position of Presidents, I doubt 
whether it was the intention of the 1950 Indonesian Constitution to 
give the President a very special role. The role of the President was 
not described very differently from that of the Queen of the 


Netherlands in the Dutch Constitution. 
le of judges in Indonesia is partly 


The minor constitutional ro 
because (as Furnivall shows in his book) Dutch colonial rule tended 
for us to ask whether the 


to minimise litigiousness. It is important 

place of judges and lawyers is of primary importance, or whether it 
is rather their job to fit into and make verbally precise those govern- 
mental modes of operation which have become standardised. 

MRS. R. BRISSENDEN: I have found much of our discussion today 
unrealistic. Is not the truth that many of these countries ate govern- 
ed by rootless elites, who simply know how to manipulate Western 
institutions? And that thete is a great gap between government and 
people? That is what we should be talking about. 

PROF. L. F, CRISP: What we hope especially to hear from our 
Asian guests is an account of the informal factors which ate the real 
supports of constitutionalism in Asia today. 

MR. V. K. T, CHARI: Some of the criticism of constitutional 
democracy as inappropriate to countries in a backward state is mis- 
leading. Take the case of adult suffrage. At the time the Indian 
Constitution was framed, there were differences of opinion about 
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this. Of course it is true that many voters do not understand what 
they ate doing. India was like a person statting a school, and having 
no buildings and no teachers and no money. But you still want to 
make a beginning, and hope that in time you will be able to get 
some of these other things, and that the people will come to under- 
stand more and mote. So far the results have been encouraging. The 
mass of the people are awate of the constitution and of the goal of 
gal and economic development, 

n most countries it has been argued that law lags behi i 
change. In India, on the contrary, it is often enue pa, 
advance of social change. We are inclined to look at other countries 
and say: “That is a good law. Let us pass that.” But it sometimes 
ed EE for the law to have any real impact. An example 
would be the Hindu Divorce Bi inci 
ds or Har orce Bill. Cases are few, but the principle 

PROF. Z. COWEN: I visited India early in 1959 for the meeting of 
the International Commission of Jurists at New Delhi. My ex- 
perience there leads me to some reflections on attitudes to lawyers 
and on the attitudes of lawyers to various issues. At the opening 
session of the meeting Mr. Nehru made a speech which suggested 
not very obscurely some impatience with Indian lawyers and their 
attitudes to the problems with which government was faced. Then 
at the working session of the conference, it seemed to me that our 
Indian lawyer colleagues were among the strongest supporters of 
resolutions restrictive of the powers of government. 

This has led me to reflect on the proper attitude of lawyers and 
courts to the problems of government, if I may so describe them, in 
a society faced with the problems of rapid development with Shit» 
India is faced, It seems to me that it is the duty of courts to look 
with critical scrutiny at governmental actions which threaten to 
undermine the basic liberal values of society. At the same time I 
think that it is important to distinguish between measures of econ- 
ed _fegulation and measures which threaten basic individual 
l berties, and the approach of the courts to them. There is relevance 
in the history of judicial interpretation by the Supreme Court of th 
ged oe over the last half century. e 
_ But there can be little doubt that courts in Asia 
important role in safeguarding individual rights. In a sa dies, 
Pressures lead to guided democracy and to despotism they, the 
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courts, have an historic role in pointing to dangets and in safeguard- 
ing individuals from inguisitorial processes and from arbitrary 
governmental acts. A 

Lawyers also have to think out the tough problems of adaptation 
of the law to the conditions of the particular society. In developed 
Western societies the notion of bail, to take one example, is import- 
ant and significant. It gives an accused his liberty pending trial. But 
it presupposes the possession or availability of property to furnish 
bail, In Western countries this makes sense, generally speaking, but 
in such a country as India it makes no sense at all for millions and 
millions of people. If the notion of bail in this sense is to be patt of 
Indian law it may well mean that many many people have no prospect 
of liberty while awaiting trial. The point I make by example is this : 
in providing safeguards for individual liberty can we appropriately 
transfer traditional concepts of English law or do we have to think 
anew about the structure and character of the particular society? 
The answer to that question seems to me pretty obvious. 

DR. D. C. CORBETT: I would like to ask the question: Are Indian 
lawyers and judges held in respect in their-society? Do they enjoy 
public confidence? Is this prop of constitutionalism sound? p 

PROF. MENON: I think that Bar and Bench in India both still 
have prestige and a reputation for competence. But I have observed 
two tendencies which might prove dangerous to the independence 
and impartiality of judges. First, there has been a regrettable reduc- 
tion in the income of judges as compared with formerly. Secondly, 
judges are frequently sent on diplomatic appointments or appointed 
to semi-judicial commissions of enquiry. 

DR, MAUNG: In Burma judges have also often been used on 
special `commissions, and this can sometimes lead to difficulties. Jn 
one case I remember, the judge reluctantly accepted a role which 
might have involved political complications. However, he delayed 
and was saved by a change in government. 

At one time there were great delays in trials in Burma. There 
were only a small number of Burmese lawyers in the aftermath of 
the war. When they appeared in suits, they flitted from court to 
coutt seeking adjournments, sometimes on the ground that their 
mother was dead. 

MR. I, NISH: Having been sued in a number of Indian courts in 
vatious capacities, I may perhaps be permitted to ventute an opinion 
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on the quality of the courts, the Bench and the lawyers. Indian 
judges in the important courts seem to be of high quality; but in the 
lower courts such as industrial tribunals, they give the impression of 
being less competent and their awards are sometimes obscure 
though this may be due to the difficulty of writing the judgments in 
English. 

Much the same applies to the legal profession, Indian barristers 
are in my experience as good as those anywhere in the world and a 
client can be sure of being well represented in the higher courts. At 
the lower level of the police courts, the standard leaves something to 
be desired. The position in India is certainly unlike that in Burma as 
described by Dr. Maung: there is a glut of lawyers, not a shortage, 
and more people try to get into the profession than it can absorb. 

PROF, JULIUS STONE: How deep do the roots of the common 
law go in India? Obviously they do not go down to the villages. 
Then in what sense is Indian law and constitutional law as a part of 
it an emanation of Indian consciousness? It has been pointed our 
that the stability of a legal order often depends on much smaller 
groups than the whole people. It would be fruitful to study this 
relation of the common law to Indian society. 

We should realise the ‘limits of lawyering’. By putting constitu- 
tion-making in the hands of lawyers, you put it into the hands of 
those whose skill in operation normally pre-reqnires a common con- 
sciousness of the community concerning the problems of social life, 

I may perhaps also say something of the problems of legal 
education, which was one part of my concern on my recent mission 
to India for the Ford Foundation. The British legacy to India 
is seen by Indians today as of great value in many respects, but 
it has also left some heavy burdens: one of them touches this 
matter of ‘lawyermanship’ now under discussion. Historically, 
Indian law schools were designed to train law clerks rather than 
judges and legislators or ‘legal statesmen’, that India so vitally 
needs since independence. A complete overhaul of the law schools 
and of legal education should, therefore, have had the highest 
priority in national planning, But these things were not attended to, 
with the result that generations of legal leadetship have been lost. 
Until this overhaul has taken place, there will be substance in 
Mr, Nehru’s impatience with the alleged delays and resistances in 
Social policy matters resulting from the activities of lawyers and 
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judges, Yet part of the responsibility for this must be placed on 
Mr. Nehru's own studied neglect of these national problems, not to 
speak of his little concealed contempt and hostility towards lawyer- 
manship generally, 


ETE 


Ralph H. Retzlaff 


THE PROBLEM OF COMMUNAL 
MINORITIES IN THE DRAFTING 
OF THE INDIAN CONSTITUTION 


ONE oF the principal tasks of any constitution-making body is the 
need to secure consensus among its membets on the nature of the 
polity to be established and then to articulate that consensus as 
precisely as possible in the constitutional document. In a relatively 
homogeneous society, this task is considerably less difficult than in 
societies where marked cleavages are to be found. An almost uni- 
form charactetistic of the newly emerging States in the former 
colonial areas of Asia has been the existence of substantial minority 
communities, based on religious, linguistic, ethnic and socio-eco- 
nomic considerations. The task confronting the constitution makers 
in these States has been to secure agreement on a constitutional 
attangement which on the one hand gives a feeling of confidence to 
the members of the minorities that they will not be discriminated 
against by the majority, and that they will be allowed to retain and 
develop those characteristics which have set them apart from the 
majority; while still meeting the equally genuine fears of the 
majotity community that continued acquiescence in what ate seen as 
“minority extremist demands’ does not lead to the fragmentation of 
the nation and the generation of separatist demands, At the heart of 
the matter lies the question of how far the minority communities 
must be assimilated into the majority in order to insure their 
allegiance to the nation and the development of a sense of national 
consciousness devoid of extra-territorial loyalties or separatist 
notions. 

Such a consensus cannot be brought about within the span of a 
year or two, during which a Constituent Assembly may sit. Rather, 
it must be the product of generations of education and interaction 
between the majority and minority communities, during which time 
a sense of mutual dependence, respect and trust are bred. At best, a 
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Constituent Assembly may embody in a constitutional document the 
institutions, forms and procedures which, under the particular 
circumstances, would be most conducive to its development. 

In few of the newly emerging States was the question of the 
position of minorities more exacerbated than in India. Confronted 
with the prospect of a partition which would still leave substantial 
minorities within her borders, and an aroused majority community, 
segments of which were becoming incteasingly intolerant of 
minority demands, the members of the Constituent Assembly of 
India were obliged to secure consensus where virtually all facets of 
past behaviour, history and tradition, which might have contributed 
toward such a condition, were in the process of being shattered on 
the rocks of partition. 


CONSTITUTIONALISM IN ASIA 


India contains numerous minorities, which vary greatly in size as 
well as in the extent of their distribution throughout the sub- 
continent. The principal minority groups which were involved in 
the constitutional debates on safeguards for the communal minori- 
ties were the Muslims, the Scheduled Castes, the Sikhs, the Indian 
Christians, the Anglo-Indians, and the Parsees.t In the century 
preceding the transfer of power in 1947, the problem of constitu- 
tional safeguards for these minorities developed from a non-existent 
issue into one which brought about the partition of the sub- 
continent, and one of the greatest mass migrations in world history. 
The reasons underlying the origins of the problem are still a matter 
of controversy. To some it was entirely a British creation resulting 


1 The percentage of the total population, for both British India and the Indian 
States, represented by each of the communal minorities according to the Census 
of India, 1941, was as follows: Muslims, 24°3 per cent; Scheduled Castes, 12°5 
per cent; Sikhs, 1'5 per cent; Indian Christians, 0°8 per cent; Anglo-Indians, 0:04 
per cent; Parsees, 0'04 per cent. The majority Hindu community comprised 53:0 
per cent of the population. The Tribals, the other significant minotity group, not 
discussed in this paper, comprised 6'5 per cent of the population. It should be 
noted that there had been a long-standing controversy as to whether the 
Scheduled Castes should be considered as a separate minority, or as a depressed 
segment of the total Hindu community, While this disagreement continued, it 
did not alter the fact that the Scheduled Castes were treated as a distinct entity 
and that certain safeguards specifically applicable to them were ultimately 
adopted. k 
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from the introduction of separate communal electorates; to others it 
was largely the result of a fundamental antagonism between the 
Hindu and Muslim cultures. One of its principal manifestations was 
the Muslim demand for Pakistan. Among its major components 
were fear and insecurity, intensified by economic and political consi- 
derations, In the decades preceding the transfer of power, the British 
held the minorities problem to be the principal stumbling block to a 
constitutional settlement in India. To the Muslim League it was the 
raison d'etre. To the Indian National Congress it was an insincere 
issue put forward by anti-national elements.” The last decade before 
partition witnessed a growing inability on the part of each of the 
three parties to the controversy to communicate effectively with the 
other two. This was due, in no small measure, to the inability of 
each to perceive that the considerations put forward by the other 
parties were, from their own standpoint, genuine, though certainly ` 
hedged in by bargaining considerations. The ill-fated Gandhi-Jinnah 
talks in 1944 are an excellent example of this.* 

In the early part of the present century the debate on communal 
safeguards centered primarily around the method of selecting Indian 
representatives to the legislative bodies which were gradually being 
developed. In any system of representation based upon direct elec- 
tion, to the extent that political action was an expression of religious 
or ethnic group consciousness, the minorities were destined to re- 
main in a subordinate position to the Hindu majority. As the 
Independence movement gained strength, Muslim spokesmen, in 
particular, voiced increasing concern over this situation, British 
attempts to secure communal accord resulted in the gradual intro- 
duction of a series of safeguards in the constitutional system, which 
included separate communal electorates, weightage (ie, granting 
minorities seats in the legislatures in excess of the number they 
would merit on a direct population basis), reservation of posts in the 

2For a discussion of the minorities problem and its origin see, B. R, 
Ambedkar, Pakistan or Partition of India, 2nd ed., Bombay: Thacker and Co, 
1945; K. B. Krishna, The Problem of Minorities in India or Communal Repre- 
sentation in India, London: George Allen and Unwin Ltd. 1939; Asoka Mehta 
and Achyut Patwardhan, The Communal Triangle in India, 2nd ed., rev, 
Allahabad; Kitabistan, 1942; and Dhirendranath Sen, The Problem of Minori- 
ties, Calcutta: Univ. of Calcutta, 1940. 

®See Pyarelal, Mahatma Gandhi, The Last Phase, Vol. I, Ahmedabad: 


Navajivan Publishing House, 1956, 87-100, for an interesting insight into 
Gandhi's response to Jinnah during these talks. 
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public services for the minorities, and the convention of assuring 
minority representation in the cabinets formed in the Provinces.* 

While spokesmen for all the minority groups participated in the 
numerous conferences held by the British to try to'solve the minori- 
ties problem, the main disputants were the Muslim League which 
claimed to be the sole spokesman for the Muslims of India, and the 
Indian National Congress, which claimed to be the sole spokesman 
for the nationalist movement representing Indians of all creeds and 
communities. As the possibility of British withdrawal from India 
grew, the differences of approach between the Congress and the 
League became more pronounced and uncompromising. 

During the last decade before Independence the settlement of the 
communal minorities problem was inextricably linked to the pro- 
posals for the creation of a constitution-making body, which in turn 
depended upon a verdict on the Muslim League's demand for 
Pakistan. After prolonged discussions with representatives of all 
parties and groups, the British Government's Cabinet Mission, 
which came to India in the Spring of 1946, issued a statement 
known as the Statement of May 16th, containing its recommenda- 
tions on three matters—the demand for partition, the basic form of 
the future constitution, and the machinery for constitution making, 
‘The Statement rejected the partition demand, Its proposals were 
based upon a united India, with a weak centre, a considerable degree 
of provincial autonomy, and the inclusion of safeguards for the 
minorities. The specific nature of these safeguards was to be a 
matter for the Constituent Assembly to decide, In accordance with 
the terms of this Statement elections to the Constituent Assembly 
were held in the Summer of 1946, and the Assembly was finally 
convened on December 9, 1946.° 

The problem of the demand for safeguards for communal minori- 
ties was not finally resolved by the Constituent Assembly until it 
had virtually completed the drafting of the entire constitution in 
November 1949. In attempting to secure the consent of the minori- 
ties, while still satisfying the majority, the Congress Party was 
confronted with a dilemma, It was clear that if detailed safeguards 

4 The most detailed discussion of these safeguards is contained in Ambedkar, 


op. cit., passim, 
5 The best discussion of the events leading up to the convening of the 
Constituent Assembly of India is in V. P. Menon, The Transfer of Power in 


India, Calcutta: Orient Longmans Ltd., 1957. 
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were included in the Constitution, to secure the agreement 
minorities, they would also serve to perpetuate de ane he 
sciousness of the minorities and work against the basic desire of the 
Congress to strengthen Indian national unity. Yet a complete refusal 
to grant these demands would have left the Congress open to the 
ie of mae SR R minority tights and interests, and 
eby justify the charges of i i 
Fees tas ders the Muslim League. As Sir Ivor 


To compromise with communal claims may be the height of 
statesmanship because it enables the majority to secure the 
support of the minorities. To recognize communal claims, on the 
other hand, is to strengthen communalism.° ‘ 


id 


The initial phase through which the communal minorities problem 
passed may be said to have lasted for the seven months immediately 
following the convening of the Constituent Assembly. The first 
important step taken by the Assembly in this connection was the 
formation of the Advisory Committee on the rights of citizens 
minorities, and tribal and excluded areas. Under the terms of the 
Cabinet Mission Statement of May 16, the Advisory Committee was 
to be the principal instrument for securing the just consideration of 
the minorities problem, The Congress Party took considerable care 
in forming the Committee, to ensure that its entire strength was 
fixed in accordance with the wishes of the minorities," so that no 
charges of unfairness or discrimination could be Jevelled against it, 
The Advisory Committee, under the Chairmanship of Sardar 
Patel, met and divided itself into four sub-committees; one on 
fundamental rights, a second on minority rights, and the femaining 
two on the tribal and excluded areas.* The two sub-committees, one 


“Sir Ivor Jennings, Some Characteristic: j tat 
, 4 P 2 t ad d : 
Orford Davy esr ae istics of the Indian Constitution, London: 
peech of Pandit G. B, Pant, Constituent Assembl 
* Spe an . B. J $ y Debates, II, 4, 331. Se 
sd Verre imes, January 23, 1947, 4, which indicates that the members of 
ica sa 'ommittee were chosen at a meeting of the Congress Party on 
8 The problem of Constitutional safi i 
‘ afeguards relating to tribal and excl 
faa was dealt with separately from that relating to the communal ee 
and will not be discussed in this paper. f 
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on Fundamental Rights, the other on Minority Rights, typified the 
approaches to the minorities problem held by the Congress and the 
minorities respectively. Ever since the adoption of a resolution on 
fundamental rights at its Karachi Session in 1931, the Congress had 
held that the sole method of solving the minorities problem, which 
would be compatible with the demands of nationalism, was to 
include in the Constitution a detailed list of fundamental rights 
applicable to all citizens, majority and minority alike, These would 
protect all citizens against discrimination, regardless of the com- 
munal affiliation. The minorities for their part regarded this as 
insufficient, and demanded additional constitutional safeguards, as 
well as other special arrangements in such things as employment in 
the public services. 

Tt was in the deliberations of these two sub-committees, as well as 
in those of the main Advisory Committee, that the settlement of the 
minorities problem was gradually arrived at. During this phase of 
the Assembly's operation the Fundamental Rights sub-committee 
met and drafted a report which came before the Assembly in its 
third session, from 28 April to 2nd May, 1947. The Assembly, after 
consideration and debate, approved virtually all of the articles re- 
commended by the sub-committee in its report, and these, with some 
later minor modification, constitute the fundamental tights em- 
bodied in Part III of the Constitution of India, The articles adopted 
stipulated that untouchability was to be abolished; discrimination in 
access to public places on the basis of religion, race, caste or sex was 
to be prohibited; and in virtually all matters to which the authority 
of the State extended in regard to the activities of its citizens, the 
minorities were guaranteed that, constitutionally, they would stand 
on a par with the majority community. Thus, at the very outset of 
the Assembly's deliberations, the approach of the Congress to the 
minorities problem had been implemented. It soon became evident, 
however, that the principal minority communities still had not 
budged from their demands for special constitutional safeguards, 
which implied a recognition of the existence of communal minori- 
ties per se in the Constitution. 


Ill 


A fundamental shift in the political situation began during this 
petiod. The Muslim League, which until this time had refused to 
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allow its members to enter the Constituent Assembly, adopted a 
resolution on January 31, 1947, contending that the actions taken 
by the Constituent Assembly up to that time were wltra vires and 
demanding that the Assembly be dissolved forthwith. This shattered 
completely the hopes that the League might reconsider its previous 
decisions and allow its members to participate in the constitution- 
making process. On February 29, 1947, His Majesty’s Government 
issued a statement declating that power should be transferred to 
Indian hands no later than June 1948. The wording indicated that 
_ Power might be transferred to more than one successor government, 
thus acknowledging the possibility of partition. i 

The statement had a catalytic effect. The Muslim League began 
an agitation in the Punjab, seeking to bring about the downfall of 
the non-League government in that pivotal province, and communal 
rioting broke out in several parts of India, particularly in the 
Punjab. As a result, the Hindus of Bengal and the Hindus and Sikhs 
of the Punjab began to demand the partition of their provinces in 
the event that the partition of India was granted. Much of this took 
place during the Assembly’s third session, when it had before it the 
report on fundamental rights, mentioned above. 

By the beginning of the Assembly's fourth session on July 14, the 
entire character of the Indian political scene had been altered. The 
Statement of June 3rd, providing for the partition of India into two 
separate sovereign nations of India and Pakistan, had been issued by 
His Majesty's Government. The representatives of the Muslim 
League, from the provinces which remained in India after partition 
entered the Assembly and began to participate in the deliberations 
of its committees, in particular the Advisory Committee and the 
Minority Rights Sub-committee. Psychologically, as well as strateg- 
ically, the situation had been materially altered. Whereas earlier the 
Congress had been forced to tread extremely lightly for fear of 
taking an action which the Muslim League might be able to seize 
upon as a ‘pretext’ for refusing to join the Constituent Assembly, 
thus strengthening its argument for partition, now the die had bese 
cast. India was to be divided, and there was no further need to be 
extremely cautious in order to conciliate the League.” The pressure 


® An indication of how this shift in conditi 

An i à h ‘onditions affected other aspects of 

constitutional deliberations may be seen in a comparison of the Aarand Sa 

reports of the Union Powers Committee, dated April 17, 1947 and July 5, 1947 
J > 


62 CONSTITUTIONALISM IN ASIA 


on the Congress leadership for an alteration in its minority policies 
began to mount, as those who argued for a change could point 
toward the partition as an indication of the failure of the previous 
policy of conciliation and compromise. The Muslim League leaders 
who entered the Assembly at this time refused to adopt a penitent 
attitude, but rather continued to press for the same constitutional 
safeguatds which the League had sought in undivided India. 
Intransigence bred suspicion and distrust. 

As the assembly reconvened in its fourth session it had before it 
the reports of the Union and Provincial Constitution Committees. 
The minorities problem arose during the debates on these reports, in 
connection with the use of the system of proportional representa- 
tion. It is interesting to note that the first suggestions placed before 
the Assembly for the adoption of proportional representation came 
not from the Muslim League or any of the other minority repre- 
sentatives, but from the Congress, and, in fact, this move was 
opposed by several of the Muslim League representatives.”” 

In none of the instances in which the Congress suggested it be 
employed was proportional representation to involve the general 
electorate. In three of the four instances it was to be used in the 
election of a single individual, a point which was sharply criticised 
by the Muslim League representatives, In electing a single officer, in 
the event voting took place along communal lines and several 
candidates divided the vote of the majority community, it might be 
possible that a minority community candidate could be elected by a 
plurality. Using the system of proportional representation with the 
single transferable ballot, it could be assured that the successful 


respectively, in Constituent Assembly of India, Reports of Committees, Férst 
Series, Delhi: Manager of, Publications, Government of India, 1948, 1-5; 
70-80. 

10 The Report of the Provincial Constitution Committees called for the use of 
proportional representation in two instances—first, when and if the Provincial 
Legislature was called upon to fill a casual vacancy in the office of the Governor; 
second, when a provincial legislature was to have an upper house, one-third of 
the membership of that house was to be elected by the lower house by pro- 
portional representation. The report of the Union Constitution Committee called 
for the use of proportional representation in the election of the President and 
Vice-President of the Union. The method of selection of both houses of Parlia- 
ment, as well as of the lower house in the Provincial Legislatures, was left 
unspecified at this stage. 
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candidate would have to receive the support of at least a part of the 
majority community," : 

Equally interesting was the manner in which the Muslim League 
representatives sought to introduce proportional representation, 
They proposed that it be used in the selection of the Council of 
Ministers in the Union Parliament and in the Provincial Legisla- 
tures, a move aimed at securing minority group representation 
without a dependence upon the majority party. This was bitterl 
opposed by Sardar Patel, who contended that: 4 


Election by proportional representation of ministers is a system 
Which is contrary to the whole framework of this constitution. It 


Ge at the very root of democracy and therefore does not fit in 
ere. : 


A case where the issue of proportional representation might 
have been expected to arise was in the composition of the lower 
houses of the Legislatures in the Provinces and the Union Parlia- 
ment; however, all recommendations (and therefore debate) on 
these matters were withheld pending the receipt of the recom- 
mendations of the Minority Rights sub-committee, It seemed clear 
from the indications in the debates, that the representatives of the 
Muslim League were still united in support of separate electorates 
as a means of electing representatives to the Legislatures, and that 
they did not place too much reliance on the possible effect of the 
Instrument of Instructions to be included in the constitution, which 
would direct the Provincial Governors to take steps to include 
minority representation in the Provincial Cabinets, 
< Further action on these matters depended upon the recommenda- 
tions of the Minority Rights sub-committee on the subject of 
political safeguards. The problem addressed by the sub-committe 
covered the following points; i 


@ representation in legislatures; joint versus separate elector- 
ates and weightage; 


4 This point was made unmistakably 
s i y clear by Dr. K, M, Munshi, C.A. 
3, 611-12. Munshi was a leading spokesman for the Congress Party Ee 


became a member of the Drafting Committee of the Constituent Assembly, 


12 CAD, IV, 4, 646. 
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(i) reservation of seats for minorities in Cabinets; 
(4) reservation for minorities in the Public Services; Beate 
(iv) administrative machinery to ensure protection o 

rights. 


When its report came before the Assembly it contained the 
following recommendations: 


ee EE RE eae 

(2) ae ee Sean pe meened Tar the minorities in the 

EE ja e 

(4) le thou be appointed to ba as 
of the minorities and report on infringements of their rig 


i ittee 
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the position of Anglo-In EE 
i i in the report of the Minority t 
mendations contained in t de 
i high watermark in Congtess co 
committee represent the oes 
inoriti it is significant to note that these a 
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rejecting separate electorates, ge. ) 
Cabinets, had nonetheless made ee ee n Ta i Š 
iti i i es an 
i i eserved seats in the legislatut 
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of supporting only the adoption of a list of fundamental tights 
applicable to all citizens. The outstretched hand of the Congress 
leadership was not, however, teadily accepted by the minorities and, 
in particular, by the Muslim League leaders, 

During the debate on the minority rights report, while it was 
clear that there was a substantial consensus on the concessions made 
by the Congress with respect to the public services and the appoint- 
ment of special officers to safeguard the interests of minorities, it 
was equally apparent that consensus was lacking on the nature of 
the electoral system.* The Muslim representatives in particular 
were still unwilling to yield on their demand for separate elector- 
ates. The Congress, which had agreed to the principle of reservation, 
bitterly opposed the demand for Separate electorates, and its spokes- 
man reiterated the Party's view that separate electorates had been a 
major factor in the creation of Pakistan. Sardar Patel in particular 
tequested the representatives of the Muslim League to withdraw 
their demand for separate electorates, but the League persisted, and 
a noticeable stiffening of attitude on the part of the Congress 
towards the League representatives took place from that time 
forward. 

It was necessary for the Con gress leadership to win the confidence 
of the minorities by submitting to some of their demands, but as an 
editorial in the Eastern Economist, written in mid-August 1947, 
pointed out: 


There are appreciable sections of Hindus in the Indian Union, 
sections which are Progressively becoming more extensive and 
voluble, which have genuine fears that the present national 
leadership may not prove to be the proper guardians of the just 
tights and status of the premier community in the new state, ‘The 
Spectre of continuing appeasement of intransigent minorities 
haunts them and they are unable therefore to pledge whole 
hearted support to the policies of the new state. 


Pressure for the withdrawal of the political safeguards, motivated 
by a variety of reasons, continued to mount and finally broughr 
‘about a considerable change in the status of the minorities, But it is 


13 See speech of Sardar Patel, C.A.D., V, 8, 198. 
14 Eastern Economist, August 15, 1947, 245, 
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important to note that (1) had the initial timetable which called for 
the completion of the drafting of the Constitution by the Fall of 
1947 been adhered to; and (2) had the minorities, especially the 
Muslims, adopted a conciliatory attitude, it is clear that the Consti- 
tution would have included specific political safeguards for the 


minorities. 


Iv 


The Assembly adjourned and did not sit again in its constitution- 
making capacity until November 1948. From the Fall of 1947 until 
February 1948 the Drafting Committee of the Constituent As- 
sembly worked on the preparation of a draft constitution, and from 
February until November the draft was circulated for public com- 
ment and consideration. During this time the vatious forces which 
went into the making of the minorities problem—social, psycho- 
logical and political—underwent substantial changes. 

‘As an immediate consequence of the violence of partition the 
position of Hindu communal groups in India tended to be 
strengthened considerably; however, the assassination of Gandhi on 
January 30, 1948 by a right-wing Hindu fanatic created a feeling of 
revulsion toward all aspects of communal agitation; either of the 
majority or the minority. As a result, when the Constituent As- 
sembly convened in its legislative capacity in April 1948, the Prime 
Minister, Pandit Nehru, supported the adoption of a resolution 
declaring that no communal organisation be permitted to engage in 
any activities other than those essential for the bona fide religious, 
cultural, social and educational needs of the community, and re- 
commended legislative and administrative steps to prevent such 
activities. In the course of the debate on the resolution, Nehru noted 
that in the draft constitution, which was then being circulated, there 
were ‘certain definite communal elements’. He added, “What the 
final decision will be about that I cannot say. 1 hope personally that 
the less reservation there is the better.” Nehru’s statement typified 
the growing mood of all sections of Congressmen against the inclu- 
sion in the Constitution of political safeguards for the communal 
minotities, which they held would only serve to perpetuate, rather 
than resolve, communalism. 

18 Hindustan Times, April 4, 1948, 4. 
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Indian Christians and the Anglo-Indians had both already been met 
to their satisfaction. di 

The fragmentation of the political organisations of two of the 
main minority groups, the Muslim League and the Sikh Panthic 
Party, was of major importance in enabling the Assembly to move 
forward in its attempts to solve the minorities problem. During the 
period from February to November 1948, as the draft constitution 
was debated in the various Provincial Legislatures, an increasing 
number of spokesmen of the minority communities, particularly 
those of the Muslim League, came forward to request that 
reservation of seats be deleted from the Constitation. 


v 


As the Constituent Assembly began its seventh session in Novem- 
ber, 1948, considering the clauses of the draft constitution, the 
debate on the minorities problem proceeded at two levels—one 
within the Assembly itself, and the other within the Advisory 
Committee. 

The debate within the Constituent Assembly centred largely on 
the method of selection of the executives and the legislatures in the 
Union and the Provincial Governments. The main feature of this 
debate was the continued attempt by some of the minority repre- 
sentatives, in particular those of the Muslim League, to secure the 
adoption of proportional representation. The arguments put forward 
and the general character of the debates were the same as those 
which took place on similar provisions of the reports of the Union 
and Provincial Constitution Committees, with the exception that at 
this time the method of composing the lower house of the Union 
and the Provincial Legislatures was also discussed. One marked 
difference from the earlier debate was the effect of the break-up of 
the Muslim League as an official party within the Assembly. The 
Muslim membets supporting proportional representation were even 
unable to agree among themselves as to which of the many systems 


isla- 
18 See, for example, the speech of Janab Abdul Hasen, West Bengal Legis! 
tive Assembly, Extracts from the Assembly Proceedings, official report ... Debate 
on the Draft Constitution, Part I: General Discussion on the Draft Constitution 
... Part II: Motions on the Draft Constitution, Alipore: Supt, Govt. Printing, 
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THE PROBLEM OF COMMUNAL MINORITIES 69 


Should be used in selecting the lower house of the Union Legisla- 
ture. At this time some of the Sikhs joined the Muslims in de- 
manding proportional representation. Sardar Hukam Singh, a Sikh 
representative, pointed out that it was evident that separate elector- 
ates would never be adopted, and that it seemed increasingly 
apparent that the system of teservation of seats was considered 
objectionable. In these circumstances he stressed that it was only 
through the adoption of proportional tepresentation that the rights 
of the minorities could be safeguarded? As with the Muslims, the 
Sikhs were also split, Thus Giani Gurmukh Singh Musafir opposed 
the continuation of the reservation of seats, contending that they 
would be of no benefit to the Sikhs. 

The Congress vigorously opposed the adoption of proportional 
representation, both as a means of selecting the executives as well as 
the legislatures. It was evident that the Congtess believed that 
proportional representation would have served only to perpetuate 
the separate existence of communal political parties, and would 
have had much the same effect as separate communal electorates. 

While the debate on the floor of the Assembly, during the Fall of 
1948 and the Spring of 1949, demonstrated the differing points of 
view and attitudes on the communal problem, steps to arrive at a 
solution were being taken in the Advisory Committee and its sub- 
committees. These concerned two matters. First was the special 
problem created by the award of the Boundary Commission re- 
garding the partition of the Provinces of Punjab and Bengal and 
the effects of the population migration after pattition. Decisions in 
this respect affected the safeguards to be awarded to the Sikh 
community. Second, and much broader in its implications, was the 
question of revising the decision adopting reservation of seats in the 
legislatures taken by the Assembly when it had considered the 
report of the Minority Rights sub-committee. 

Dissatisfaction within the Sikh community had been limited 
largely to the group supporting Master Tara Singh; however, when a 
special sub-committee” recommended that no additional safeguards 


49C.A.D., VII, 32, 1250. 

20 The special sub-committee consisted of Sardar Patel, Chairman, Pandit 
Nehru, Rajendra Prasad, B. R. Ambedkar and K. M. Munshi. See: Government 
of India, Parliament Secretariat, Reports of Committees of the Constituent As- 
sembly of India (Third Series), Delhi: Manager of Publications, 1950, 243-5. 
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be given to the Sikhs beyond those given to other communities, 
many other Sikhs joined in criticism of the Advisory Committee, 
Since at that time a move was developing to eliminate reservation of 
seats entirely, those Sikhs who had not adopted the nationalist view, 
but had nevertheless remained relatively quiet, became increasingly 
vocal and critical of the Congress. 

The meeting of the Advisory Committee on December 30, 1948, 
represented the beginning of a concerted effort to secure the consent 
of the minotities to the abolition of the principle of reservation of 
seats in the legislatures. It took the form of placing before the 
Committee a series of resolutions for this purpose. The principal 
resolution was put forward by Dr. H. C. Mookerjee, Vice-President 
of the Constituent Assembly and leader of the Indian Christian 
community. Dr. Mookerjee’s position was also supported by 
Mr. Tajamul Husain, a Muslim representative from Bihar. It was 
evident that there was considerable opposition on the part of 
sections of the various minority communities to the attempt to 
withdraw the principle of reservation of seats. 

In commenting on the specific motions given notice of by 
Mookerjee and Husain, seeking to do away with reservation of seats, 
Sardar Patel suggested that the movers confine their proposals to 
their own communities, as in the absence of a general agreement it 
would not be proper to force a minority to give up its right of 
separate representation. He suggested that if the Muslims by general 
agreement among themselves felt that they did not want any reset- 
vation, their view should be accepted; but the proposal should come 
from them and not from a member of any other community. He 
concluded that unless there was general agreement the conclusion 
already arrived at should not be disturbed. It was suggested that the 
members of each minority community meet and decide what their 
position was with regard to reservation. The Committee then 
adjourned until May 1949. 

During the intervening period attempts were made to convene 
meetings of the various minority communities represented in the 
Constituent Assembly, with a view to determining their position on 
the matter of safeguards, and, in particular, on the question of 


reservation. In the case of the Muslims and the Sikhs these attempts . 


were unsuccessful. When the Advisory Committee met again on 
May 11, 1949, it had befote it the resolutions of Dr. Mookerjee and 
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Tajamul Husain, and an amendment to Mookerjee's resolution by 
V. I. Muniswamy Pillai, seeking to exempt the Scheduled Castes 
from the effect of Mookerjee’s resolution. The effect of the frag- 
mentation within the Muslim and Sikh communities played a 
decisive role in enabling the committee to adopt the resolution 
calling for the abolition of reservation. 

At this point the Committee took the following decisions: First, 
it adopted the resolution put forward by Dr. H. C. Mookerjee, 
calling for the abolition of reservation, as amended by Muniswamy 
Pillai’s proposal exempting the Scheduled Castes. The Committee 
then considered the report of the special sub-committee concerning 
the position of the Sikhs in East Punjab. One of the Sikh repre- 
sentatives, Sardar Ujjal Singh, moved a resolution which was 
unanimously adopted by the Committee, accepting the recom- 
mendations of the special sub-committee as modified by Mookerjec’s 
tesolution, with the additional proviso that there be included in the 
list of Scheduled Castes in the Punjab four groups within the Sikh 
community. It was cleat from the minutes of the Committee that 
most of the Sikhs had agreed to this arrangement. Having taken 
these decisions, the Advisory Committee was then dissolyed and its 
report forwarded to the Assembly. The position of the various 
minority communities at this point was: (1) The Scheduled Castes 
had been granted reserved seats, as well as the right to vote in the 
elections for genetal seats. (2) The Indian Christians and the Parsees 
had neither demanded nor received special consideration, (3) The 
earlier decision of the sub-committee on minorities regarding special 
consideration for the Anglo-Indian community still stood, (4) In the 
two remaining communities, the Sikh and the Muslim, a portion of 
their representatives had been won over the nationalist point of 
view and supported the abolition of reservation, in the case of the 
Sikhs, in return for special concession in regard to Sikh Scheduled 
Caste recognition, while a substantial segment of each of these com- 
munities, typified by the Akalis within the Sikhs and the Madras 
Broup within the Muslim League, still demanded a wide range of 
special considerations and safeguards, But even within these two 
intransigent segments there was an evident inability to agree on a 
joint set of demands, and thus their ability to oppose any change 
Was rendered ineffective. 
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It will be remembered that in addition to the question of reservation 
of seats in the legislatures, the problem of political safeguards for 
minorities had encompassed three other factors: (1) reservation of 
posts in the setvices; (2) reservation of posts in the Cabinets; and 
(3) the creation of administtative machinery to insure the adequate 
supervision and protection of minority rights. Provisions concerning 
tesetvation of seats in the legislatures embodied in article 292 of the 
Draft Constitution had been amended by the Assembly in May 
1949, in accordance with the recommendations of the Advisory 
Committee, as we have just noted. Provisions concerning the three 
other aspects of political safeguards still remained in the Draft 
Constitution and were applicable to members of all minority com- 
munities in accordance with the decisions taken in the Fall of 1947. 
Article 296 set forth the provisions concerning special consideration 
for appointment of the minorities in the public services; article 299 
set forth the provision concetning the creation of 2 commission to 
safeguard minority rights; and Schedules 3(a) and 4 contained the 
Instruments of Instructions to the President and Provincial Gov- 
ernors respectively, concerning representation of minorities in the 
Cabinets. (This had been modelled on similar provision in the Act 
of 1935.) The Assembly, with virtually no debate, on October 11, 
1949 voted to delete Schedules 3(a) and 4 from the Draft Constitu- 
tion. Surprisingly there was no opposition from the minorities at 
this point. 

However, heated opposition atose when several days later 
Dr. Ambedkar introduced an amendment to make the provisions of 
articles 296 and 299 applicable only to the Scheduled Castes. In 
particular, Sardar Hukam Singh, a representative of the Sikhs, made 
a most bitter speech charging the Congress with having gone back 
on its previous promise. In reply, Sardar Patel denied that the 
majority community had broken its promise to the minorities. He 
argued that the representatives of the Sikh community had given in 
writing an agreement to the Advisory Committee that subsequent to 
the agreement to include the four Scheduled Caste Sikh groups, “no 
other question hereinafter is to be raised ”.”! He went on to main- 
tain that the decision taken in the Advisoty Committee regarding 
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reservation was clearly understood by all communities as an attempt 
to remove completely from the Constitution all semblances of 
communal reservation, and held that this obviously included the 
provisions contained in articles 296 and 299. A bitter debate fol- 
lowed, and it was clear that while many of the Sikhs concurred in 
the removal of all provisions pertaining to communal reservation, 
there still remained a group within the Sikh community which 
demanded the retention of safeguards. 

The Assembly adopted Dr. Ambedkars amendment to draft 
articles 296 and 299; restricting the effect of these two provisions to 
the Scheduled Castes. But the inability of the Constituent Assembly 
to carty with it substantial segments of the Sikh and Muslim repre- 
sentatives was clearly a set back to those whose hopes encompassed 
an agreement on the minorities problem which would foster a sense 
of national unity to the satisfaction of both the majority and 
minority communities, 

VII 


Ideally, in the decade which has passed since the adoption of the 
Constitution, considerable progress should have been made toward 
allaying the feats held by members of these two communities, both 
teal and imaginary, that their status as distinct minorities would in 
some way be jeopardised by the actions of the majority. The years 
1960 and 1961 have witnessed intensified agitation by segments of 
the Sikh community under Master Tara Singh for a separate Sikh 
communal State, as well as the more recent resurgence of Muslim 
communalism on the political level with the reorganisation of units 
of the Muslim League Party in Central and Northern India. The 
dilemma propounded by Ivor Jennings still remains. While special 
constitutional safeguards seem out of the question, some steps will 
have to be taken to allay the increasing feelings of discontent which 
certain political leaders within these communities have not hesitated 
to exploit for personal political purposes. The most effective solu- 
tion to the problem, as noted at the outset, must be the product of 
generations of education and interaction between the majority and 
Minority communities directed toward developing a sense of mutual 
dependence, respect and trust, and a complete acceptance of the 
constitutional settlement, which embodied the largest possible 
measure of consensus at the time of its adoption. 


W. H. Morris-Jones 


BEHAVIOUR AND IDEAS 
IN POLITICAL INDIA* 


The study of the politics of a society undergoing transformation is 
important, exciting and difficult, All three qualities ate enhanced 
when the transformation is being effected not by an outside power 
(as in India under British rule or Tibet today) nor by a single 
coherent political force (as in China) but by a variety of internal 
pressures and pulls. The best introduction to an analysis of Indian 
politics can be an examination of the nature of the difficulty. 

One very general way of putting the difficulty is by pointing out 
that the student of Indian political institutions soon forms the im- 
pression that the main thing he has to learn is that nothing is ever 
quite what it seems or what it presents itself as being. At first he may 
put this down to his own faulty vision, to his unavoidable tendency 
to try to fit new things into categories which he has brought with 
him. But later he realises that the matter is not so simple; there are 
different categories operative within the Indian context itself. 

It is worth emphasising that this is—at the very least, in its 
degree—as unusual as it is baffling. The idiom in which political 

‘activity is conducted certainly varies from country to country. The 
Britisher who seeks to understand American politics knows that he 
must master a new idiom—one which is dictated by the size of the 
country, the peculiar character of the nation-building process which 
has taken place there, the separation of powers, and so on. But at 
least it is, by and large, just one idiom. The regional variations ate 
related to the main theme. The conversation of American politics 
may be ‘tapped’ at any level and any place and the language will 

* A related paper is to be published in Politics and Society in India, edited by 
C. H. Philips (Allen and Unwin). 
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remain the same. And I should think that the same is true of most 
countries whose study has figured in the development of political 
science. It is possible that in Communist countries the matter may 
be a little more complex. It could be that an idiom derived from 
Marxism gets mixed in with a primarily national idiom without 
quite forming a coherent new language. In that case it would be 
only what we should expect if different political languages are to be 
heard in such countries, changing according to the level being 
tapped or the audience being addressed. (By using the terms ‘lan- 
guage’ and ‘idiom’ I may be misunderstood as referring merely to 
the way in which men talk of their political activities. But, of 
course, I mean the terms to extend to behaviour and activity itself.) 
The observer of politics in such a state may easily get the impression 
that things are not what they seem. 

Whether or not this is a useful approach with regard to communist 
politics, it certainly has relevance for Indian politics. (I do not haye 
sufficient knowledge to speak of other ‘developing’ countries, But I 
would be wary of assuming that the Indian pattern is general: very 
few countries have all the important features which seem to give 
rise to the different languages.) Tentatively I would distinguish three 
main idioms in Indian polities. I believe that fairly ‘pure’ manifesta- 
tions of each are encountered but this is not to say that in important 
and perhaps crucial areas they are not mixed together, 

The first idiom may be termed ‘Western’, This is not to identify it 
with any particular Western nation’s idiom but merely to indicate its 
sources and very. general character. This language is important in 
Jadia (here a difference from some other parts of Asia?) not simply 
because of the long period of British rule but mainly because of the 
existence over nearly 100 years of an Indian elite steeped in its 
grammar and masters of its accents. Members of this elite were not 
merely the agents of much of the administrative and economic 
development of the country; they also provided the leadership of 
some of the more important movements of social reform and of the 
nationalist movement itself. It is true that an important change 
came over the nationalist movement with the impact of Gandhi's 
leadership after 1917, but it would be a mistake to imagine that 
Gandhi did not employ this ‘Western’ idiom; he combined it with 
another, but by no means abandoned it or prevented its continuous 
development. 
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This idiom is so widespread in India that it is possible to give a 
well-nigh comprehensive account of Indian political life without 
moving outside its terms. It is the language of the Constitution and 
the courts; of parliamentary debate; of the higher administration; of 
the upper levels of all the main political parties; of the entire 
English press and much of the Indian press. It is a language which 
speaks of policies, programmes and Plans. It expresses itself in 
argument, deliberation, discussion and decision. Within this idiom 
there are several important differences of view and political and 
economic conflicts—but this is only what we would expect, this is 
indeed the very stuff of politics as we have come to understand it. 
Thus thete is a debate going on (partly within the Congress Party, 
partly between it and the Swatantra Party on the ‘right’ and the 
Socialist and Communist parties on the ‘left’) about the size of the 
public sector of the economy and the degree and form of govern- 
mental controls. A similar discussion is carried on with regard to 
land reform measures, especially in relation to agricultural pro- 
ductivity. A different trend of argument—but still conducted in this 
idiom—is that carried on along the ‘federal’ front: the relative 
roles of Centre and States, the impact of the Planning Commission, 
the Supreme Court’s interpretation of the federal aspects of the 
Constitution, and so on. Similar to this is the whole range of inter- 
state and linguistic disputes: the successful demand to split Bombay 
State into Maharashtra and Gujarat, the Sikh demand for a separate 
Punjabi Suba, the violent struggle between the Bengalis and As- 
samese in Assam, the tussle between Hindi and the regional 
languages and between both and English, the boundary dispute 
between Mysore and Maharashtra, and so on. A third type of 
argument within this idiom is concerned with forms of political 
organisation and relations between organisations. Into this category 
might be placed the discussion within the Congress Party on 
nominated versus elected Working Committee and on the proper 
toles of patty bodies (principally Pradesh Congress Committees) 
and party legislature groups; relations between Ministers and 
back-benchers and between Ministers and civil servants; relations 
between Governments and opposition patties; the powers of Muni- 
cipal Commissionets in relation to elected corporations and district 
officers in relation to elected boards; the composition and powers of 
the Planning Commission and of State Corporations, etc. 
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Evidently this is an important idiom; it seems to cover everything. 
A good index to a book written in these terms on Indian politics 
and government would bear comparison with an index to a 
Jennings on Britain or a Ferguson-McHenry on the U.S.A. or a 
volume on ‘major foreign governments’. Not that there would not 
be many special items peculiar to India; nor that the items would on 
closer examination prove to be identical with those belonging to 
another country; nor that the items would have the same import- 
ance in the Indian book that acquaintance with British or French 
books might lead one to suppose. That is to say, the idiom could be 
‘Western’ but still be quite specifically Indian. If this idiom com- 
prehended the whole of Indian politics, this would in no degree 
imply that the Indian polity was dependent or undistinctive or 
anything other than peculiar to India. It would only imply that it 
could be studied as other political systems with which we are 
familiar can be studied, that it could take its place in the field of 
“comparative government’ (with that subject’s several approaches 
and many limitations). 

This, however, is not the case. The observer of Indian politics will 
not look at his subject for long before he gets the feeling that he is 
missing something. This feeling can perhaps be described only by 
metaphors. The actors on a stage do not know why the audience 
should laugh just then, because they have not seen the cat which is 
playing with the stage curtains. Or, again, the audience may detect 
an awkward pause but they do not know that the actors are 
preoccupied because the hero’s make-up is coming apart. Such 
a feeling with regard to Indian politics is perfectly justified; what 
the observer has so fat not taken into account is a play within 
the play. 

A second idiom of Indian politics is what may be styled ‘tradi- 
tional’—though the word is as unsatisfactory as ‘Western’ used for 
the first. This is the language which social anthropologists and 
sociologists in India are busy discovering or re-discovering for us at 
the present time, In its purest forms it is spoken in rural India, It 
knows little or nothing of the problerfis of anything as big as India 
and its vocabulary scarcely includes policies and Plans. One way of 
indicating how different it is would be to use the term ‘feudal’, for 
this word although in some ways misleading and inexact would at 
least put us at an appropriate distance from the first idiom. ‘Tribal’ 
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might also do the trick and would not be without some justification. 
Tt is the language of a particular kind of highly developed status 
society. As a language of politics it has two characteristics of out- 
standing importance. The first is that its basic structure rests on the 
unit of caste (or sub-caste or ‘community ’). This unit embraces all 
and is all-embracing; every man is born into a particular caste and 
with it he inherits a place and station from which his whole be- 
haviour and outlook may be said, in idea at least, to be derived: his 
occupation, the range from which his patents will negotiate for his 
bride, his fairly precise standing in relation to every other person in 
terms of ptivileges and obligations, his attitude towards other men 
as members of his own or other caste groups. Each group is a 
natural focus of loyalty but together they constitute a crucially inter- 
dependent whole, the village. This whole is resistant to change 
because change is a thteat to the system of status relations; and if 
changes are forced from outside, then the effort is to restore co- 
herence in terms as little altered as possible. 

The second characteristic of the ‘traditional’ idiom is closely 
related to the first and concerns the nature of authority. In the 
modern political idiom authority is something accorded by an 
exercise of choice and will. In the traditional idiom authority has its 
natural, substantially hereditary, seats. In most villages in a parti- 
cular region there will be a certain ‘dominant’ caste and the natural 
repositories of village authority will be men of certain families 
within this caste. (Economic status seems to have some, rather 
variable, part to play in this and each of the other castes will also 
have leaders or spokesmen.) They will expect and will be expected 
to provide leadership—as one, albeit important, status contribution 
to the system of privileges and obligations. And of coutse one of the 
customarily vital expressions of leadership in such a community will 
be the reconciliation of disputes which threaten the stability of the 
little society: the foremost role of the village and caste panchayats. 
The other main call for leadership comes when a response is re- 
quired to some approach or request or challenge from outside. 
Leaders must be able to intercede with the outside world and its raj 
of government. It must ‘secure favours’ in order that it may be able 
in turn to ‘grant favours’. The language of traditional politics has a 
structure of caste and its tone is authoritarian. It should be added 
that although it has to do with the ‘earthy’ calculation of material 
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things this is not to say that it is without great subtleties and 
fantastic complexities of its own. 

The third idiom is to be found ‘at the margin’ of Indian politics. 
By this I certainly mean that it is in some quantitative sense rela- 
tively unimportant, spoken only by a few and occupying a definitely 
subsidiary place on the political page. But I would also be content to 
be taken to mean ‘margin’ to have something of the importance 
given to that term in economics: there may be few or none actually 
at the margin but the location of the point has an effect on all 
operators as a kind of reference mark. This third language is that of 
‘saintly’ politics. The outstanding figure of nation-wide importance 
in this idiom is Vinoba Bhave, the ‘Saint on the March’ who tours 
India on foot preaching the path of self-sacrifice and love and a 
polity without power. His effective active followers may not be 
many but his own activities and pronouncements are reported week 
by week, almost day by day, in the Press. The direct impact of 
Bhave is a mattet of some uncertainty and dispute. The startling 
initial success of his call for donations of land for distribution to the 
landless prompted all political parties to pay tribute to him and 
accord him respectful recognition. Subsequently, doubts about the 
motives of land donors and a certain ineffectiveness in the disttibu- 
tion programme have lowered the temperature of enthusiasm. More 
recently, there has been the experiment of accepting Bhave's help 
in dealing with the dacoit menace in the region south of Delhi; 
police action was called off while Bhave went in to talk to the 
brigand gang leaders; the present impression is that the dacoits were 
keen to benefit more from the withdrawal of police attention than 
from the message of Bhave. 

But the direct effects of Bhave are less important than the in- 
direct. This language has a widespread appeal to all sections in 
India. For many people it is identified with the political style of 
Gandhi. This is a bad over-simplification: for one thing this was 
only one of Gandhi's styles; for another, this idiom was already 
present in Indian society before Gandhi undertook its systematic and 
organised development. I do not know if in European history there 
are any even remote parallels to this kind of influence: possibly the 
sort of direction in which one might look would be that of the early 
Christian Church or some of the monastic orders. Be that as it may, 
the influence of ‘saintly’ politics in India cannot be ignored. 
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Admittedly it affects men’s actual behaviour very little; remarkably 
few men engaged in political activity within the other two idioms are 
striving to be saintly. Its influence is rather on the standards habit- 
ually used by the people at large for judging the performance of 
politicians. In men’s minds there is an idea of disinterested selfless- 
ness by contrast with which almost all normal conduct can seem 
very shabby. I do not imply that such a standard is applied con- 
tinuously or to the exclusion of other standards. I would argue, 
however, that it contributes powerfully to several very prevalent 
attitudes to be found in Indian political life: to a certain with- 
holding of full approval from even the most popular leaders; to a 
stronger feeling of distrust of and disgust with persons and institu- 
tions of authority; finally, to profoundly violent and desperate 
moods of cynicism and frustration. I repeat that I am not making 
‘saintly’ politics a sole cause of these sentiments; I am only in- 
dicating how it can add, as it wete, a certain bitterness and ‘edge’ to 
them. I would also (much mote tentatively, for I do not know what 
social psychologists would say) suggest that the existence of this 
standard may if anything affect actually behaviour in a morally 
adyetse manner: if the only really good life is one which seems to 
belong to a world beyond reach then a man might as well not strain 
too hard in that direction and indeed might as well be hung for a 
whole big black market sheep as for a little irregular lamb. 


Il 


The tale of the three idioms is not one simply to be told and 
repeated; it is intended to be put to work. Does it help us to open 
up and interpret behaviour and thought in Indian politics? I would 
suggest that it does so at two different levels: at the level of certain 
general features of Indian politics and at the level of particular 
institutions and developments. 

Its value at the former level has been hinted at in what has 
already been said. The very general feature that the way in which 
things are really done is different from the way in which they seem 
to be done or are presented as being done—this certainly arises 
because the idioms ‘get crossed’. It is not simply that those people 
whom a foreigner is likely to question will reply in the ‘Western’ 
idiom for his benefit—though this certainly happens. It is also that 
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such people will in any case habitually use that idiom when explain- 
ing things to each other. That is to say, Indian political life becomes 
explicit and self-conscious only through the ‘Western’ idiom, that is 
practically the only language in which the activity of description, 
giving an account of matters, will normally take place. But this does 
not prevent actual behaviour from following a different path. This 
situation is of course to be found in many spheres besides the strictly 
‘political’. ‘Applications for scholarships will be considered by the 
Committee on the basis of recommendations submitted by the Head 
of the Department’, but the natural tendency will be for the as- 
pirant to tackle this problem in terms of ‘favours’ and ‘influences’. 
Likewise with such matters political as the casting of votes, the 
selection of candidates and distribution of portfolios, and with such 
matters of administration as the siting of a new school or the grant- 
ing of an industrial licence. One must be careful not to exaggerate 
and cateful not to imply that in English local government or in 
American party organisation everything is as in the textbooks, But I 
believe there is a substantial difference. 

The gap between supposed and real patterns of behaviour is a 
much wider matter than that of corruption, but it is no accident that 
the preceding paragraph should have led up to the latter subject; it 
has a great importance in practical Indian politics. Substantially I 
would say that much if not most of what is called corruption is no 
more than behaviour conducted in terms of one idiom being looked 
at in terms of another. Anyone holding any kind of position of 
power may be inclined to regard that position in both modern and 
traditional terms. Even if he is himself peculiarly free from the grip 
of traditional categories and loyalties, he will be subjected to steady 
pressures framed in those terms—and it will be very difficult not to 
give in. Is it not heartless to decline to ‘do a kindness’? Of course, 
the proportions in which modern and traditional are mixed will 
vary greatly: there may be 100 per cent modernism in the Planning 
Commission and 90 per cent traditionalism in a Mandal Congress 
Committee in Madhya Pradesh. But at most levels two mainly 
antagonistic sets of standards will be in competition for the power to 
control a man’s conduct. Equally important, these two sets will also 
be employed—frequently by the same persons—for judging his 
conduct. I do not ‘approve’ of ‘favours’ but I may yet ‘expect’ 
them and be duly grateful for them. 
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This type of conflict can be greatly sharpened when the third 
idiom is present. This will happen more often than one might 
imagine. This is not simply because of the personal influence of 
Bhave or the traditional appeal of those ideas or even because of 
memories of the saintly aspect of Gandhi. It is also on account of 
the actual experience of many people in the nationalist movement. 
That movement did bring out of ordinary men and women a re- 
markable standard of behaviour. From a sense of dedication or 
merely from sheer excitement and exhilaration men forgot about 
themselves and thought only of the cause. There is perhaps a 
tendency today to exaggerate this in retrospective glances at the 
golden age, but there is a big element of truth in it. There is a 
natural unwillingness to accept that period as exceptional and 
therefore a strong inclination to be severely critical about the 
decline in standards, 

Related to this is a further striking feature of Indian political life 
—and again it is a feature rather of social life which politics shares: 
a certain caution and distrust in relations between people. In the 
courts a man in India is innocent until he is proved guilty, but in 
social and political life the position tends to be reversed, One has 
noticed the watiness with which people encounter each other and 
the relative difficulty of establishing friendships except within ‘com- 
munity’ groups. In politics this has its equivalent in the extra- 
ordinary extent to which the other man’s motives are suspect, the 
difficulty of concerted action and so on. Weiner has already dis- 
cussed one aspect of this in his Party Politics: the resistance to 
unification on the patt of political groups with almost identical 
policies and the readiness in many groups to split and break-away. 
He offered the explanation that in many cases party has become a 
substitute for a community group and that the members demand the 
snug and reassuring coherence of a unit in which there are no 
strangers or outsiders. A more general (though not incompatible) 
explanation would be that even in the sophisticated world of urban 
party politics men have not wholly shed the traditional attitudes. No 
one can be regarded as an individual, taken as he stands; he is always 
to be ‘placed’ in terms of the group to which he ‘belongs’. This 
makes complete frankness and trust difficult. Shils has put the point 
very well when speaking of the Indian intellectual. “If Indian intel- 
lectuals are ‘cut off from the people’ . . . it is perhaps attributable 
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to the caste system... . That system . . . ‘cuts human beings off’ 
from each other .... The alienation of the Indian intellectual from 
Indian society is probably less pronounced than is the alienation of 
most Indians from Indian society”. It may be less pronounced but it 
is more agonising for, as Shils goes on to say, the ideal of national 
unity is more real for the intellectual and the sense of its loss since 
independence all the more ‘poignant’. There is the further problem 
of accommodating in one organisation (or in one concerted effort) a 
number of people who desire power and/or expect to have auth- 
otity. Here again the nearness of traditional politics has to be 
remembered. Men who have such a status society just behind them 
might be expected to swing rather violently into the extreme of 
ruthless competition; it is not easy to learn the rules of the new 
game when you are busy trying to forget those of the old one. To 
caution and distrust comes to be added disregatd for the other man. 
Of course such sentiments can be ovetcome or at least suspended. 
That is what happened in great measure in the national movement 
and it has continued to happen, though in smaller measure, in 
Congress Party and Government under Nehru. 

In all this we have again the idiom lines getting crossed. I should 
emphasise that it is this mixing up of languages which gives Indian 
politics its distinctive character. The languages have their separate 
sources or bases but the ‘pute’ expressions of each are far less 
significant than their areas of co-habitation. The Western style is no 
doubt strongest in the towns, certainly in the administrative and 
political leadership. The traditional style is least disturbed in vil- 
lages, especially those at a good distance from sizeable towns. But 
the important and difficult question concetns what happens when 
they meet. On this divergent views may tend to be taken by 
observers coming from different disciplines. Indian politics looks 
like becoming something of a minor battlefield between sociologists 
and political scientists. The sociologist sets off from a base in caste 
and kinship groups and finds himself moving into the sphere of 


“political behaviour; the political scientist starts with parliaments 


and parties and gets carried back into social patterns. But this is all 
as it should be, for the cleat fact is that such movements correspond 
to changes that are actually taking place in practical, social and 
political life. The point merits some little elaboration. 

The sociologist's discovery is clear and important. Briefly, it is 
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that with the coming of independence (which incidentally made the 
setious study of caste possible and no longer an unpatriotic betrayal 
of the nationalist cause!), a wholly Indian administration and 
parliamentary democracy, caste and community have been able to 
move out of the villages and penetrate further towards the centre 
than ever before. The modern elite is no longer protected from the 
influence of traditional politics by the triple bulwarks of British 
administrative overseers (who mostly kept out of the caste net- 
work), the Indian national movement and a restricted electorate. 
The Constitution and the national leaders proclaim the goal of a 
casteless society and hardly a day passes without the vigorous con- 
demnation by Nehru or one of his colleagues of the divisive forces 
of casteism, linguism and the like. But these are the only terms in 
which the newly enfranchised masses know how to operate. And so, 
in the middle and lower reaches of the parties and the administra- 
tion, realistic men learn that they must also talk that language if 
they are to be understood and if they are to be effective. What 
sounds good up in the Delhi Parliament or for the newspaper read- 
ing public will cut no ice at the grass roots. Nor should it be 
imagined that caste has stopped at the city limits. It is true that the 
long-run effects of urban life may lead to a weakening of its hold, 
but there appears to be sufficient evidence that in the shorter run 
caste not only continues to prevail in city life (caste members often 
settle in the same localities within the city; immigrants from rural 
areas keep very close economic and social ties with their village 
bases) but under urban conditions finds it desirable and possible to 
attain a higher level of organisation than in rural India. 

Work already done or in progress indicates clearly enough the 
pattern of sociological interpretation of Indian politics. Behind the 
voting figures there is revealed the work of intermediaries who 
secure the votes of their group for a given candidate. Behind the 
choice of candidates is discovered careful calculation of caste appeal. 
The whole shape of Mysore politics, which a political scientist 
might have been content to describe in terms of relations between 
parties and between the parliamentary and organisational wings of 
the major party, is shown to be determined by an age-old rivalry 
between two powerful castes in that region. Orissa’s interesting 
political history of the last dozen years is likewise explained in terms 
of shifting caste positions and alignments. The working in practice 
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.of much of the movements of ‘democratic decentralisation’ and 
community development is shown to be conditioned and/or dis- 
torted by traditional politics’ powerful grip. (Srinivas, Bailey, 
Dube are among the pioneers in these studies). 

All this is enormously interesting, valuable and convincing. India, 
however, is too complex even for the sociologists. For although all 
these things ate really happening and it did need sociologists to 
show them up, it is only one part of a double process. The modern 
idiom is also moving out from its bases. Unfortunately, political 
scientists have not yet done as much work as the sociologists and it is 
therefore more difficult to assess how far this trend has gone. 
Unfortunately, too, the sociologist often misses this. In his anxiety to 
expose modern political institutions as the playthings of ancient 
social forces, he is inclined not to see the institutions in their 
capacity as modern social forces. If anything is clear it is that both 
processes are at work in reality and both require to be studied side 
by side. This can perhaps best be illustrated by choosing a couple of 
examples. 

ll 


Probably the most important single political institution in India 
today is the Congress Party. It certainly displays within itself most 
of the important features of Indian political life, while its present 
role and future development in great measure determine the course 
of Indian politics. It has not yet been made the subject of serious 
systematic study. 

In terms of our analysis, the Congress is a crucial meeting ground 
of the three languages of politics. Within the Patty are to be found 
many men who speak the modern idiom—many of them with skill 
and polish, some of them even with love. Most of the internal party 
debate would seem to be conducted in this language: for instance, 
the arguments between the ‘right-wingers’ (supposedly, for ex- 
ample, Desai, Pant) and the left (Menon and members of the one or 
two ‘ginger groups’) on the size of the public sector, the seriousness 
with which land reforms ate to be tackled, the tone of voice to be 
adopted when speaking to China and the U.S. When commentators 
talk of the wide range of opinion held together by Nehru, it is a 
range within this one language which they have in mind. (The 
same range is to be found, though mote obscurely, in the top 
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administration.) The ‘federal’ tussles within the patty are also for 
the most part in the modern idiom—the location of new steel mills 
and the choice of ports for development. 

At the other end of the machine, so to speak, there is to be found 
a vety different kind of person engaged in a very different kind of 
operation: the Mandal and District party leaders. Now I am aware 
that local party secretaries in England and ward bosses in the U.S. 
ate concerned with rather different issues from those which pre- 
occupy the parliamentary and senate leaders. The difference to which 
1 refer in India is, however, a profounder one of the very manner 
and style of behaviour; the difference in social setting imposes quite 
different techniques and is associated with quite different values and 
standards. The Congress worker in ‘rural’ India (I use the quotes 
since the term has to be taken to include sections of cities too) has to 
operate in the traditional language but it is not the case that this 
requires any special effort from him; for he is part and parcel of that 
traditional society. Most observers would agree that some change 
has taken place since independence in the character of the men who 
represent Congress at the lower levels. Any old party worker will 
explain with scorn how a new type of man has come in now that 
the party is in power. The motives which impelled a man to join 
and work for Congress before independence was in sight may have 


been quite varied; even ‘national sentiment’ can be of different 


kinds. The position since independence is not simply that a new 
motive—that of getting on to the government power wagon—has 
become powerful. Rather, it is that village India, playing always its 
own game of politics, adjusts itself to the new regime. The men who 
for socio-economic reasons count in any area must regard it as their 
proper function to get placed in positions where they can do what is 
expected of them by those for whom they intercede for favours. And 
in the new set-up this means getting in with or into Congress. 

This is the crux of Indian politics—the coming together of these 
two political systems within the body of one political organisation. 
The journalists and opponents of Congress cry out that Congress is 
courting and capturing the influential and dominating leaders of 
‘rural’ life. Of course it is. But it is equally true that such leaders 
have been in their own ways courting and capturing the Congress 
organisation. Who conquers whom? Whose language prevails? It 
does not seem to me that any clear answer can be given, partly 
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because so little is known, partly because the issue may indeed be in 
balance. All I can do here is to indicate that this is the matter de- 
manding investigation and to list some of the specific areas where 
close obsetvation could yield important evidence. Some of these 
would be: the procedures by which Congtess’ internal elections take 
place; the negotiations leading to the choice of Parliamentary and, 
even more important, State Legislature candidates; the relations 
between Pradesh Congress Committees and Congress State Minis- 
tries; the chatactet of the agitations and campaigns on linguistic and 
communal (e.g., reservation of posts for scheduled castes) issues; the 
extent and character of patty pressures on State Congress Govern- 
ments in relation to land legislation. On each topic there would be 
at least two main features to examine. First, the extent to which 
community and caste considerations were present and influential; 
second, the extent to which the exercise and reception of authority 
was conducted in modern terms of the institutions and offices or in 
traditional terms of social status and customary respect. Lest it be 
thought that all this is in some derogatory sense academic, let me 
add that it is to me clear that the battles being conducted within the 
modern idiom as between ‘right’ and ‘left’, ‘centralist’ and ‘statist’ 
will be most significantly influenced by the outcome of the under- 
lying conflict between the two languages. The traditional way points 
to the right and points away from the centre. 

As a second example I would briefly take the representative 
institutions. In this world too, as in the world of party, the two 
idioms meet (with the third idiom again keeping up, as it were, an 
influential running commentary on the proceedings). I have already 
said much elsewhere about the central Parliament. My impression is 
that it is a powerful instrument of political education for members 
and public alike. The education it conveys is almost entirely in the 
modern idiom; this is certainly true of the debates on the floor of 
the House, in all the parliamentary committees and in some party 
committees; it is less certainly so in the case of certain other party 
committees and in regard to general lobby conversation. The 
members are powerfully influenced by its atmosphere and they are 
under that influence for by far the greater patt of the year. The 
public that reads papets is also accustomed to watch it closely—so 
large is the space devoted by the press to its proceedings. The talk 
is all of issues and problems and programmes and the scale is 
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emphatically all-India. As Asoka Mehta strikingly said recently, 
Parliament is the great unifier of the nation. This is true; it has 
taken over that role in large measure from the freedom movement. 
(I find the parallel with the Tudor Parliament close and instruc- 
tive. Nehru is like the Queen in Parliament; in no other place does 
he ‘stand so high in his estate royal’; and through Parliament the 
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“feudal powers in their country seats are left subdued and in order.) 


Much less clear is the’ character of the State Legislative As- 
semblies. Students have already pointed out (Mortis-Jones, Weiner) 
that the members of these bodies are drawn from layers much closer 
to those of traditional politics. Also they are in the assemblies for 
quite a short part of the year; the rest of the time they will be in 
their home districts which are, increasingly, their constituencies. No 
one can visit the lobbies of a State Assembly without realising quite 
vividly that the M.L.A. is ‘in touch with’ his constituents; the cor- 
ridors are full of them, some still bearing the dust of the village 
tracks if not the earth of the fields themselves. The M.L.A. is thus 
another critical point in the drama of Indian politics: which lan- 
guage of politics does he speak? He is himself undergoing ‘modern’ 
education from his seniors on the front benches, but the ‘courses’ 
ate shorter and of a fairly ‘elementary’ nature. Still he learns to 
think of his State (even if not yet of India) and to talk of power 
projects (even if the big decisions are taken in Delhi). At the other 
end there are the pressures from home and in the corridors—to 
remember that he comes from the Vidarbha part of Maharashtra, or 
that he is a Mahar or that he must please those who count in his 
district party. So evidently he becomes ‘bilingual’. But we would 
still like to know in which language he does his thinking and his 
dreaming. And anyone anxious to secure the victory of the modern 
language over the traditional would do well to concentrate on the 
M.L.A. and should presumably try to strengthen the links that join 
him to circles where the modern idiom is spoken. The M.L.A. is one 
of the great *gap-closers” in Indian politics but we do not yet know 
whether he is achieving this in ways favourable to the modern or to 
the traditional style. 

Finally a word on the really threatening force in Indian political 
life: the discontent of the educated middle-class. (None of the 
popularly supposed threats to democracy in India—a failure suffici- 
ently to increase agricultural production, a slower rate of economic 
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growth than China, etc.—has any political significance except in so 
far as they can operate through the opinions of this section of the 
population. And these opinions can be affected by many things 
besides economic statistics.) This discontent is as it were not in the 
direct line of fire between the modern and traditional idioms, but it 
is greatly influenced by factors arising out of that conflict. 

The present mood of the educated mainly urban middle-class is 
dictated by those of its less successful members. There are many 
men (and an increasing number of women) who ate in secure and 
satisfying employment in the services and in industrial and com- 
metcial enterprises—as technicians, administrators, educators and 
entrepreneurs. And it is of course true that they are relatively con- 
tented with their own lives. Yet it is striking to note the extent to 
which even such people will speak of India’s political life in terms 
which seem to belong more appropriately to those of their fellows 
who ate unemployed, mal-employed or insecurely employed. The 
general attitude is one of deep disgust with those in power and 
profound scepticism about the effectiveness or suitability of existing 
political institutions. The fact that much of the criticism is based on 
very great ignorance of what is actually going on does not lessen its 
significance. Thete is a conviction that all holdets of political power 
great and small alike—are abusing their positions for illegitimate 
ends. These may be personal or family or group. There are no men 
of ‘public spirit’ in public life, no disinterested politicians of pure 
motives. In other words, this influential section of the public is 
engaged in a continuous complaint against the conduct of ‘modern’ 
politics—largely because it is suspected of being ‘traditional’ 
politics in disguise; and the attack is bitter because its makers are 
dominated by notions detived from ‘saintly’ politics as mediated to 
them through experience or impressions of the great days of the 
national movement. 

This discontent is able on occasion to find release in agitations 
which really bear little relation to its own deeper causes. Young 
students may get involved in Assamese-Bengali killings or the 
campaign for Maharashtra, There may be an element of direct class 
interest involved in these cases—a belief that, for instance, the 
Bengalis ate keeping you out of a decent job or the Gujeratis are not 
giving the others a chance. But mainly it seems that these agitations 
are irrelevant to their main needs. Perhaps the central problem is 
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that suitable channels for political action seem to be fewer than the 
demand for them. India’s is an under-developed polity from the 
point of view of the needs of its educated middle class. It is shaped 
like a narrow pole rather than a solid pyramid. It is not exactly that 
there are no organisations and associations at a convenient level 
(‘infra-structure’?) but rather that most of these are talking the 
wrong language. There are plenty of caste organisations but few 
lively professional bodies or opinion-propagating societies. It may be 
that the middle-class feeling of wanting to ‘participate’ is abnorm- 
ally developed (a hang-over from the national movement where all 
were excitingly employed, a sign of lack of absorption in their own 
jobs, a genuine misunderstanding of the meaning of democracy— 
some of all these things and no doubt more) but thete is certainly no 
room on the narrow pole for all who seem to want a place there. 

The structure of ‘modern’ political institutions is not only frust- 
ratingly narrow—limited to legislatures and parties. There is also 
the difficulty that that structure is itself dominated by one organisa- 
tion, the Congress Party. And there is very little that the middle- 
classes can do about this in the short run. They might organise other 
parties, and indeed have of course done so—P.S.P., Jan Sangh, 
Swatantra. But how can such parties make any impression on the 
solid base of the Congress which is located in the world of ‘tradi- 
tional’ politics where P.S.P. and even Swatantra alike hardly know 
how to walk? (The Communists do rather better. They have boldly 
adjusted themselves to traditional politics and concentrated on 
specific socio-economic caste blocs—as in Andhra and Kerala.) In 
any case, in the world of ‘traditional’ politics, governments are not 
changed or chosen so much as used or evaded. The circle is a most 
vicious one: you can’t be taken setiously by the local men who 
matter until you are the government, but you can’t be the govern- 
ment until you have been taken seriously. It is interesting to reflect 
that nothing but adult franchise could have secured Congress rule 
with such certain stability; a more restricted franchise would have 
meant the conduct of politics in much more purely ‘modern’ terms, 
and that would have permitted a much greater ‘openness of texture’ 
and flexibility. 

Thus, the vital educated middle-classes are politically quite 
frustrated. (This is what I meant elsewhere by calling India’s polity 
one of frustration.) They have no liking or trust or confidence in 
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Congress but they cannot budge it because the levers are not in their 
hands. So the ‘modern’ opposition remains puny, the ‘traditional’ 
‘opposition’ works in other ways, and the student masses (the jargon 
seems correct in India's case) become a shade more cynical and 
despairing as each year passes. Of course, a dozen years of stable 
government in the wake of independence and partition is no mean 
blessing, as every administrator in India knows. Yet the disadvant- 
ages ate now beginning to outweigh the advantages. The ice-pack is 
forming and the ships of state will soon be crushed. The most 
obvious dynamite available to break the ice and to permit free 
political navigation is the withdrawal of Nehru. If that were to 
happen, the Congress could scarcely hold together. (No one else has 
such wide and varied appeal, No one else is so regularly forgiven. 
No one else has his ability and dedication. No one else could 
confuse the issues and blur the distinctions to the degree that Con- 
gress leadership demands.) And in that case the struggle could 
become open and real. There would be dangers and losses but these 
seem each day to be less terrifying than those of getting frozen up. 


Hugo Wolfsobn 


ASPECTS OF THE SOCIAL STRUCTURE 
OF UNDER-DEVELOPED COUNTRIES 
WITH SPECIAL REFERENCE TO INDIA 


THIS PAPER attempts to illustrate the thesis that in countries under- 
going processes of modernisation the activities of the government 
are likely to be dysfunctional to the majority of the population, 
which almost invariably is dispersed in large agrarian areas. The 
political processes in non-Westernised societies (including Russia 
before and after the Revolution) are characterised by a ‘gap’? be- 
tween rulers and ruled,” between the inarticulate masses of pre- 
dominantly illiterate peasants and the comparatively narrow area of 
rationally organised systems of administration and power, usually 
referred to as the government. 

A good deal of attention has been given to this question in recent 
literature® as the gain of independence by large countries previously 
under imperial control has added the problems of rapid economic 
and social development to the traditional limitations and difficulties 
of government in non-Westernised societies. The passionate interest 
and faith in the regenerative scope of modern political organisation 
shown by members of the intelligentsia which inherited power and 
responsibility from their previous colonial rulers as a matter of 


1 For a detailed description of the ‘gap’ and its influence on politics generally, 
see E. Shils, “ Political Development in the New States", Comparative Studies in 
Society and History, Vol. II, No. 3, April 1960. Cf. his article in World Politics, 
Vol. II, April 1960, No. 3, “The Intellectuals in the Political Development of 
the New States”. 

2 The isolation of the Russian intellectuals played a vital part in their activi- 
ties. Attempts to overcome it ranged from terrorism to the method of ‘going to 
the people’. 

8 See F, W. Riggs, “Agraria and Industria”, in W. J. Sifin (ed.) Toward the 
Comparative Study of Public Administration, pp. 23-110; also G. M. Kahin, 
G. J. Pauker, L. W. Pye, “Comparative Politics in Non-Western Countries”, 
American Political Science Review, Vol. LI, 1955; also L. W. Pye, “ The Non- 
Western Political Process”, Journal of Politics, Vol. 20, No. 1, February 1958. 
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course, stand in stark contrast to the continued lethargy and hostility 
of the villages. In their eagerness to raise the status of their nations 
in the eyes of the rest of the world, the new leaders operating the 
Western-inspited political machinery have adopted constitutions, the 
provisions of which assume without question the existence of a 
society which may be economically and industrially retarded but 
which is politically mature enough to form a reliable social base for 
the sophisticated administrative structure at the invariably urban 
centte of power.* The Indian Constitution, for instance, can be 
considered a magnificent essay and summary of all that is ‘best’ and 
` progressive’ in recent Western political advances. It assumes the 
existence of an alert electorate of individual voters whose alleged or 
real attachment to the nation made possible the abandonment of the 
complicated provisions for ‘communal’ representation, which was a 
serious and virtually insoluble issue in the period of British control. 
The Constitution has laid down the blueprint of a welfare state in 
which every conceivable social demand has been given precise 
constitutional expression. In essentials, however, the Indian Consti- 
tution is a summary of British ideas and a deliberate codification of 
British political traditions and arrangements. 

In adopting it, the constitution-makers have in their optimism 
ignored the segmented nature of Indian society. They have super- 
imposed it upon a social structure which has so far been unsuitable 
for its proper operation. It is the work of men who were either 
educated in Western countries or who are strongly under the 
influence of Western cultural and political values. 

The Constitution and the administrative and political structure 
sanctioned by it are, as Jayaprakash Narayan has recently stressed, 
the expression of ‘urban’ values in a society where 80 per cent of 
the people live in the dispersed villages of the agrarian sector of 
Indian society. Government is to the villagers “something remote, 
inexplicable, uncontrollable.’ In his recent book on the Indian 
Parliament, Professor Morris-Jones referred to the same problem by 
introducing the helpful concept of ‘levels of politics’, He has made 
the distinction between ‘normal’ politics and a “ manner of political 


A K. A. Wittfogel: Oriental Despotism; A Comparative Study of Total Power, 


N G. Wint, “Narayan in Oxford”, Encounter, Vol. XIV, No. 3, March 1960, 
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thought and behaviour which it is difficult to regard simply as the 
local modification of some aspect of Western politics”. He argues 
that Indian politics takes place at “two different levels or in two 
distinct modes, the one Western and secular, and the other religious 


and Indian”.” And he finds it difficult “to see the two levels as 


alternative ways of politics available to India as a whole”. But if 
the majority of the Indian people practise ‘spiritual politics’ which 
cannot be assimilated by the country as a whole, then they are not 
engaging in the type of politics which the Constitution and admini- 
strative apparatus of the country take for granted. The gap between 
a tational centre of organised procedures distinguished by a high 
degree of social mobility, a well-developed occupational system, by a 
class structure based on generalised patterns of occupational achieve- 
ment and by the prevalence of functionally specific, non-ascriptive 
associations; and an agrarian society of stable local groups with 
asctiptive status and deferential social stratification sanctioned by 
religious ritual’ can be bridged only by either the one or the other 
level of political activity becoming totally dominant in the country. 
If, with Narayan, we opt for the creation of a ‘communitarian’ 
system of government, we must do away with political parties and 
shift “the focus of political life to the village”.1° The mode of 
political activity will then be ‘spiritual’. If, on the other hand, we 
follow the leaders of newly independent societies, the eventual 
removal of the ‘traditional’ sector of their agrarian societies is the 
sine qua non for the successful achievement of their aims. The mode 
of politics will then be ‘normal’. 

The emergence of independent Asian countries committed to the 
policy of rapid modernisation has made the discrepancy between 
country and city, between ‘agraria’ and ‘industria’, more dramatic. 
The main political task by which the leaders of the new societies are 


confronted is the extension of Western (or ‘normal’) political | 


processes into the remainder of society. Shils has defined this task as 
the process of ‘politicising’ the social structure of under-developed 
societies.** 


“ W. H. Morris-Jones, Parliament in India, 37. 
7 ibid. 8 ibid. 

8 F, W. Riggs, in Siffin, op. cit., 29. 

10 G, Wint, Encounter, 62. 

11E. Shils, in World Politics, op. cit., 338. 
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It appeats that the existence side by side of two different types of 
politics has been the outstanding peculiarity of Asian societies. It lies 
at the basis of Wittfogel's analysis of Oriental Despotism and it was 
not without influence during the period of the struggle for 
independence in India. 

Indian nationalists’? in their understandable eagerness to achieve 
national independence as rapidly as possible were inclined to play it 
down or ignore it altogether, but their British opponents used it as a 
Weapon against nationalist demands for self-government. In 1918, 
for instance, the Government of India declared, “Jt is on the in- 
creased experience to be gained in the administration of local affairs 
that the country must to a large degree rely for the expansion of its 
selfsindependence in the sphere of central government”. One of 
the reasons for the hostility and frequent contemptuous attitudes the 
British displayed towards the Congress movement was their aware- 
ness that the urbanised intelligentsia of the Congress represented, in 
Lord Curzon's words, only a “microscopic minority of the total 
population”. To Curzon, the people of India were “the voiceless 
millions who can neither read nor write . . . the people of India are 
the ryots and the peasants whose life is not one of political aspira- 
tion but of mute penury and toil. The plans and policy of the 
Congress Party in India would leave this vast amorphous tesiduum 
absolutely untouched,”"* Had he been able to witness the degree to 
which Gandhi succeeded in mobilising the Indian peasantry during 
certain phases of the independence struggle, Lord Curzon might 
have modified his judgment. But while Gandhi succeeded in ac- 
quainting Congress with the urgency of India’s agrarian situation, he 
had no interest in ‘secularising’ the Indian village to the extent 
where it would be gladly receptive to the Western political ideas 
and ambitions of the Congress leadership. The modernisation of 
India was after all hardly Gandhi’s ambition, and the speed with 
which his vague political and constitutional suggestions disappeared 
from the scene after 1947 strongly indicates their irrelevance to the 


12 For the general attitude of Congress to local government, see H. Tinker, 
“People and Government in Southern Asia ", Transactions of the Royal His- 
torical Society, 5th Series, Vol. 9, 153-7, 

18 Quoted by H. Tinker, op, cit., 154. 

1 Quoted by H. Tinker, op. cit, 156-157. In the same debate Sir Richard 
Temple argued that villagers would look upon Congress politicians as ‘semi- 
foreigners’, (157). 
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new leaders of the government. At the same time, his mystique of 
village life and his emphasis on the glorious past of self-contained 
‘village republics’ provided in a curious way a basis for the national 
pride of westernised intellectuals seeking ‘affinity’ with the greater 
part of the nation of which they had little experience and from 
which they were alienated.'” This alienation, common to intellec- 
tuals in under-developed countries,” provided a “ matrix for the idea 
of a deeper national culture and, therewith, of a nation which had 
only to be aroused to self-awareness”.” The outcome of all this has 
been the revival of the village as the allegedly ideal entity for self- 
government™” when at the same time the policy of westernization 
seeks ultimately to dissolve village society, the symbol of India’s 
poverty and backwardness. Government's approach to the village is 
therefore ideologically contradictory and administratively confused. 

The search for deeper national traditions led further to the 
discovety of a political theory which beautifully illustrates the 
traditional, and we may add, the geographical distance, between 
government and peasantry. Nationalist historians like the late 
Dr. R. K. Mookerji argued that “India presents the fare and re- 
markable phenomenon of the State and society coexisting apart 
from and in some degree of independence of each other, as distinct 
and separate units or entities, as independent centres of national, 
popular and collective life and activity .. . the limits of State inter- 
ference were accordingly so defined and fixed as not to encroach 
upon the sphere of the activities of the social organizations . . . there 
was a well-understood delimitation of the respective boundaries of 
the political and social organisations, both of which were co- 
operating agencies for the promotion of the common weal”.’** The 
distinction between state and society on which Mookerji based his 
theory of contractual limitations on the power of the state was, 
however, geographically conditioned. It was not the outcome of a 
deliberate political arrangement.’® Once the democratic theory is 
ignored, we are left with the existence side by side of two social 
arrangements, ie. the autonomous villages (Mookerji’s “social 

15 E, Shils, World Politics, op. cit., 342-4. 

18 E, Shils, World Politics, op. cit., 343. 


11 E, Shils, World Politics, op. cit., 338-51. p 
18 Article 40 of the Constitution promises the establishment of Panchayats. 


18a Quoted by H. D. Malaviya, Village Panchayats in India, 52. 
10 G. S. Ghurye, Caste and Class in India, 23. 
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organisations”) and the state confined to a highly concentrated 
centre of power. The connections between the two are reduced to 
the ‘irreducible minimum’, not for contractual reasons, but rather as 
the result of the state's inability efficiently to~extend its control 
petmanently into the countryside. 

In this way, the distinction between state and society is useful and 
can be seen to be closely connected with Wittfogel's theory of 
Oriental Despotism. Wittfogel came to the conclusion that the 
autonomy of the agrarian sectors in many Asian societies was due to 
what he called the effects of the “law of diminishing administrative 
return". The despotic ‘agromanagerial’ state successfully prevents 
the permanent establishment of secondary and intermediary or- 
ganisations which could challenge the basically unlimited power of 
the government. Villages may enjoy autonomy and some freedoms 
which, however, in the absence of firm institutional checks are 
uncertain and therefore “irrelevant”, The Indian nationalist picture 
of contented self-governing village republics becomes, in Witt- 
fogel's.hands, the system of ' beggars democracy". 

“Wittfogel's work throws a good deal of light on the functioning 


“And scope of Asian government. What emerges is the existence of a 


highly concentrated power centre to which are subordinated in- 
numerable autonomous villages subject to oppressive but intermit- 
tent exploitation. The implication for contemporary Asian societies 
is clear. As long as they remain ‘static’, i.e. as long as they do not 
embark upon wholesale modernisation, the autonomy of their 
agrarian sectors can go on for long periods of time, accompanied by 
a good deal of social stability and economic stagnation, But as most 
contemporary Asian governments ate determined to achieve rapid 
Westernisation, the task of extending the administrative techniques 
of a modern state into the agrarian sector becomes both urgent and 
unavoidable. In a country with a democratic constitution such as 
India, the attempt is being made to permeate the villages gradually 
with the agreement of the peasants and the deliberate utilisation and 
encouragement of what local initiative may be available. The pro- 
cess may be facilitated by the growth of trade and industry and by the 
impact of a modern system of communications, all factors that have 
started the slow erosion of traditional values inside the villages. 


20 Wittfogel, op. cit, 110. 
21 Wittfogel, op. cét., 108-13. 
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Asian constitutionalism should be viewed in this context. Its ideo- 
logical basis is radical, left-wing and collectivistic, and its political 
aim is the total re-structuring-of Asian societies. Constitutions are 
sign posts, promises for the future rather than reliable indications of 
the political life of those societies at the present time. For the 
majority of Asian peasants, therefore, any constitution, be it de- 
mocratic or totalitarian, must have far-reaching dysfunctional im- 
plications. This does not mean that it does not matter what sort of 
constitution has been adopted. This analysis merely emphasises that 
the distinction between democratic and authoritarian constitutions in 


‘the context of Asian problems lies in the methods used to penetrate 


the agrarian sector of society. Stalin’s wholesale attack on the 
peasantry in 1928 was the first dramatic example of ‘normal’ 
politics being imposed upon the peasantry by force, and Mao’s 
China is following the same policy, although with some modifica- 
tions. Totalitarian control in both Russia and China has deprived us 
of a good deal of first-hand knowledge of the reactions of the 
peasants to government policy. India, by contrast, as an open society, 
is providing evidence of the difficulties following increasing contact 
between government and villages, 

We have already noted the disappeatance of Gandhism from the 
Indian political system, which Paul Appleby numbered among the 
dozen most advanced governments in the world.”* During the 
debates in the Constituent Assembly, the late Dr. Ambedkar, the 
distinguished spokesman for the untouchables and chairman of the 
Drafting Committee, sharply attacked right-wing Hindus as re- 
actionary ‘champions of the village’.”* “What is the village”, he 
said, “but a stink of localism and a den of ignorance, narrow- 
mindedness and communalism? I am glad that the Draft Constitu- 
tion has discarded the village and adopted the individual as a 
unit.”** 

For this he was widely attacked as betraying Gandhi’s dream 
of a constitution broadly based upon the village. But Ambedkat’s 
views, which were shared by the majority of Congress leadership, 


22P, A. Appleby, Public Administration in India, Report of a Survey, 8. (Pub- 
lished by Cabinet Sectetariat, O. and M. Division.) 

23 H. D. Malaviya, op. cit., 258. 

24 H. D. Malaviya, op. cit, 258. 
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prevailed,” even though the government's approach to the villages 
became somewhat contradictory. On the one hand, panchayats—to 
be set up under article 40 of the Directive Principles of State Policy 
—were envisaged as democratically elected organs of village self- 
government, perpetuating the villages as self-contained social units 
and acting as instrumentalities for transmitting government-inspired 
improvement policies to the villagers. On the other hand, the 
planned development of agriculture and industry runs counter to the 
efforts to revitalise the villages as autonomous units. What is given 
with the one hand may be taken away with the other. 

By 1954, no less than 98,256 panchayats had been established 2 
but the results were utterly disappointing. Tinker quotes the report 
of the Balvantray team of investigators to the effect that “ possibly 
not more than 10 per cent of the total number of panchayats are 
functioning effectively”.*’ In many villages hereditary panchayats 
had been in existence for generations and they were recognised by 
the villagers as legitimate authorities, In such cases, therefore, the 
election of the panchayat simply meant the automatic continuation 
of the hereditary body on a statutory basis. In cases where no 
panchayats were available at all (probably the majority of the 
villages), the new statutory bodies were rejected by the villagers, 
probably because they were intruding on the informal structure of 
authority in the village. In cases where the membership of the 
elected and hereditary panchayats differed, the villagers tended to 
regard the latter as the legitimate authority. = 

In terms of government influence, the official reports available do 
not provide a reliable picture from which any definite conclusion 
could be drawn. In cases where villagers’ participation is described 
as ‘good’, or even ‘enthusiastic’, no proper attempt has been made 
to account for it. The same applies to cases where participation is 
‘bad’ or entirely lacking”? 


2 Gandhi never worked out a detailed scheme for constitutional reform. The 
only constitution rigidly based upon his teaching to my knowledge is that by 
S. N. Agarwal, A Gandhian Constitution for Free India (Kitabistan, 1946), 
Gandhi approved of it in a foreword. 

BSH, D; Mars op. cit, 270. 

21H, Tinker, “Authority and Community in Village India ", Pacific 7 
Vol. XXXII, No. 4, December 1959, 361. j a 

28 H, Tinker, Pacific Affairs, op. cit., 359, footnote. 

al gained this impression from Three Years of Community Projects (Plan- 
ning Commission, Programme Evaluation Section, August 1956), 
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From the investigations carried out by Hitchcock? in a village of 
North India, it appears that an outstanding individual of high caste 
and compatatively great wealth may exercise effective control over 
the village. Most of his reforms, however, fell into abeyance after 
his death,** and the panchayat established by statute was never 
properly accepted by the villagers. 

In his study of leadership in a Mysore village, Beals came to the 
discouraging conclusion that “there can be no village-wide leader- 
ship ”%* owing to the prevalence of factions which throw up their 
own leaders whose authority extends only to their own faction. In 
this case, however, a considerable degree of urban influence appears 
to have demoralised the village. Again, the statutory panchayat met 
only on rare occasions and “merely forms a platform for the airing 
of mutual grievances”.** 

One of the most interesting village surveys, carried out in 1955 
by Y. B. Damle,"* covered seven villages in the vicinity of Poona. 
The villages were arranged in terms of distance from Poona, the 
closest being eleven miles and the farthest seventy-two miles re- 
moved. What makes Damle’s study somewhat unusual was his 
attempt to test the political knowledge of the villagers. The results 
were on the whole depressing. The villagers’ knowledge of what 
Damle called “world political structure” was nil in almost all cases, 
The same applied to international affairs. In six out of the seven 
villages examined, Damle found almost complete ignorance of 
“modern ideas on caste and religion”. Only in Bopudi, an incorpo- 
tated suburb of Poona, did he find the villagers well informed on 
general political matters, But even here there was some opposition 
to the reform of the caste system. In the remaining villages, the 
government's policy of social equality was almost totally rejected.** 

20 J, T. Hitchcock, “Leadership in a North Indian Village”, in Ps 
and Political Institutions in India (eds. R. L. Park and H. Tinker), 399 and ff. 

91 jbid., 405. 

32 A. Beals, “Leadership in a Mysore Village”, in Leadership and Political 
Institutions in India. 

38 jbid., 437. 

MY. B. Damle, Communication of Modern Ideas and Knowledge jn Indian 
Villages (Center for International Studies, M.LT., 1955). One of the difficulties 
of Damle's study is that he did not report his questions in detail. Knowledge of 
“world political structure’ may be a tough proposition even for the inhabitants 
of farming areas in advanced countries. 


35 In another study of a village close to Bangalore, Mysore State, Beals found 
considerable hostility in the village to government in general. He gives many 
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. From the investigations quoted, two tentative conclusions may be 
inferred: (1) the government's policy of revitalising the villages as 
self-governing units has not been successful. The slow erosion of 
traditional values due to factors we will discuss later has been 
proceeding, irrespective of the efforts of local authorities. (2) The 
authority of local government bodies is growing at the expense of 
the panchayats. The protagonists of the panchayat as the agent of 
economic development do not have a clear idea of the realities of 
the social structure in which administration is conducted. The role 
of the district officer, and that of his subordinates, is laid in a highly 
stratified rural society. The evidence of the last few years indicates 
that the discretionary powers of this officer and his subordinates are 
likely to be strengthened. 

In addition to the activities of local government bodies, the 
villages have been exposed to ‘strains’ coming from contacts with 
modern civilisation. Whilst it is difficult to pinpoint these strains in 
detail, their effects may be vaguely indicated. Barrington Moore, 
Jr.** distinguishes three of them. One comes from the extension of 
market relations into the village. The market introduces into the 
village the need for individual decision-making. The enterprising 
peasant may use his opportunities and obtain a special position 
which is incompatible with the village system of rigid ascribed 
status. The second strain is illustrated by the increase in class dif- 
ferentiation on the basis of new economic activities and functions. 
These may come into conflict with the rigid status structure of caste 
society and lead to a rudimentary class struggle in the village. And 
the third strain consists of the impact made by modern communica- 
tions, transport and general facilities. The younger men of the 
village in their search for employment and entertainment are 
getting acquainted with urban values and show increasing disrespect 


examples of tensions, bribery and intimidation. One of his diary entries, which is 
a good indication of the general attitudes prevailing in the village, may be 
quoted in full: “We are afraid of government in this village. Therefore, we will 
never say anything against any government. Almost all villagers have fought for 
the benefit of their villages. By change, if the government does any good to us, 
we will accept it as a God-sent”. A. Beals, “The Government and the Indian 
Village”, Economic Development and Cultural Change, Vol. II, No. 5, June 
1954, 394-407, 

36 Barrington Moore, Jr, The Western Impact upon the Structure of Authority 
in Indian Society, M.I.T., Center for International Studies, 1955; paper entitled 
“Dictatorship and Industrialism”, 1-23. 
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for the traditional values in their villages. Modern village studies 
illustrate this trend, Dube, for instance, mentions that “as a general 
tule people observe prohibitions on interdining within the village 
but ignore them when they eat in the shops or restaurants in the 
city." 

The autonomy of villages affected in this way is bound to decline 
as the major activities of traditional Indian life can no longer be 
channelled through the village structure, The bonds that attach the 
Indian peasant to the traditional order are being gradually under- 
mined by the various influences of modern civilisation, The slow but 
inevitable rise of class differentiation favours members of higher 
castes but leaves the landless labourers behind. Whilst the latter 
are turning into a mass of atomised individuals, the former may 
succeed in linking themselves meaningfully to the system of modern 
politics through caste associations taking on the functions of 
secondary associations and pressure Stoups outside and inside the 
Congress government.” The process of gradual ‘politicisation’ 
favours the wealthy and discriminates against the poor. ‘Normal’ 
politics is getting into the villages, but the penetration is spotty and 
its social effects may be critical in the long run. 

To impose panchayats by statute upon villages passing through a 
critical transition period can neither assist the government nor hold 
up the processes of internal dissolution. In a sense, it may make it 
worse. At best, the panchayats may be pushed into a vacuum where 


81S. C. Dube, Indian Village, 224, Dube's village shows a considerable degree 
of government penetration and Western influence, But its closeness to Hyderabad 
makes it atypical, Damle, when discussing the village of Muthe, speaks of the 
“draining of Muthe of its youth and the consequent dissipation of the springs of 
enthusiasm and activity. Besides, the youths who go out to work come back 
alienated from the village folks . . , being dissipated physically, mentally, and 
morally, they cannot in any way become useful to the community". Op, dt, 


`p. 14 


38 Leadership and Groups in a South Indian Village (Planning Commission, 
Programme Evaluation Organisation, June 1955). This report shows dramatically 
the degree to which village extension workers are prepared to attach themselves 
to the wealthier sections of the village, To quote one instance (130): “The 
village extension worker also generally did not mix with the poorer people 
because he felt that he was unable to help them, His contacts remained limited to 
the well-to-do persons who were in a position to follow some of his advice...” 
An experimental training camp for future village leaders consisted entirely of 
well-to-do people, 

39L, I. Rudolph and S. H. Rudolph, “The Political Role of India's Caste 
Associations", Pacific Affairs, Vol. XXXIII, No. 1, March 1960. 
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they do not function at all, At worst, they may be drawn into the N 
faction and incipient class struggles in the villages exposed to the 
individualising effects of modern market influences. To sentiment- 
alise the importance and functions of panchayats under such cir- 
cumstances seems to be singularly out of place. When confronted 
with these difficulties in practice, local government authorities have 
as a matter of course tended to bypass the panchayats altogether and 
to co-operate with the more prosperous and energetic elements 
among the cultivators,*° 
The dangers in this situation are obvious. The atomisation of 
countless cultivators without land may prove a fertile ground for the 
rise of fanatical and totalitarian movements in the future. If we 
could assert with confidence that the ‘eroding’ influences of modern 
civilization have made themselves felt in the average Indian village, 
the future political and constitutional stability of Indian society 
would indeed appear to be in serious danger. In actual fact, how- 
ever, we do not know with any precision how many of the 500,000 
Indian villages have in fact been exposed to the unsettling in- 
fluences described. If, as I suspect, the unsettling process has reached 
only a comparatively small number of villages in the vicinity of 
cities and specially selected industrial development ateas, the re- 
volutionary potentialities of the eroding process should not give 
cause for undue alarm at this stage.‘ On the contrary, it could be 
considered a blessing in disguise. The resources of the Centre are at 
present totally inadequate for a full and efficient penetration of the 
subsistence sector of Indian society. To try and *politicise? the Indian 
peasantry under the present circumstances could eventually lead to'a 
premature demand by the peasantry on services which neither the 
Centre nor the governments of the States could meet satisfactorily. 
To avoid this contingency, the Centre could gain immensely valu- 
able time by leaving the majotity of the peasants in what would be 


40 This emerges clearly from the Report of the P.E.O. of the Planning Com- 
mission referred to footnote 38 on page 102. 

“1 Barrington Moore arrives at this pessimistic conclusion largely because he 
believes all Indian villages to be passing through stages of social disintegration. 
Op. cit., chapter 3, "The Threat to the Village". Ge 

42 The meaning of ‘eroding processes’ is far from clear. We need criteria by 
which we can determine when ‘market forces’ do have a seriously unsettling 
effect, The fact that most Indian villagers wear factory-made shirts may not have 
the socially critical implications many observers take for granted, 
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described emotionally as a ‘politically primitive condition ', as a 
‘reactionary’ policy, and so on. But the gain would be constitutional 
stability. 

Most modetn studies deal with villages in vatious stages of social 
disintegration, Unfortunately, the authors never ask how representa- 
tive their villages are of Indian peasant society as a whole. But if we 
ignore this question, we are still faced with a social situation which 
is in some ways strikingly similar to the Russian village com- 
munity, the Mir, after the Stolypin reforms, The “strong and sober’ 
among the Russian peasants ‘contracted out’ of the community and 
tied themselves to the developing market outside. It was on those 
left behind with bad land and incteased burdens that the Com- 
munists based their power in the early stages of the revolution and 
laid the basis for the later ‘Asian Restoration’ under Stalin’s leader- 
ship. 

While it is tempting to derive lessons from Russian develop- 
ments, the analogy should not be driven too far, There is, for 
instance, no Indian social unit equivalent to the Russian Mir, And 
there is no Russian equivalent to the Indian caste system and its 
remarkable effect in stabilising social relations between groups and 
imposing a spontaneous type of social discipline upon individuals, It 
is obvious that class and income differences between Indian peasants 
would be felt less acutely than among the peasants of the Mir. The 
Russian peasantry had already been extensively politicised by local 
government bodies whose personnel consisted of dedicated liberals 
bent on drawing the peasants into politics, When Stolypin delibe- 
rately introduced the competitive market forces into the Mir in 
order to destroy it he triggered off the ultimate destruction of the 
Russian political system. 

There is, however, still a sense in which one can talk of the 
Possibility of an ‘Asian Restoration’ in India. Indian nationalists 
may not be prepared to leave the subsistence sector of their society 
alone even for the sake of constitutional stability. They pride them- 
selves on the creation of a ‘modern’ society" and resent the gap 
between themselves and the peasant. The ‘statist’ outlook of the 
Indian intelligentsia which Wittfogel has noted with concern and 
which is hidden under Western constitutional forms has its own 


43 This point is convincingly developed by P. T. Bauer, Indien Economic 
Policy and Development, London, 1961, 
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dangers.“* Impatience with the traditional ways of the peasant and 
the anxiety to see the creation of a socialist society may increase the 
temptation among the younger generation of government officials to 
force the pace of administrative penetration into the village. The 
atomisation of the traditional village structure would then not be 
due to the forces of the market but to the government's deliberate 
policy of destroying the village from above, to make the peasant a 
“useful’ and ‘full’ member of his society. It is at this point that the 
danger of totalitarianism would become real. 


44 Wittfogel, op, dit, 443 and ff. 


DISCUSSION ON PAPERS 3 TO 5 


PROF. MORRIS-JONES: I will begin with two stories, The first 
concerns a Siamese student who wrote for me an essay on local 
government in Siam. When I criticised it as too formal and giving 
no impression how the system actually worked, he replied: “Ah, 
but on the way it really works I can write a quite different essay", 
The other story is that, when I was in Delhi recently, I mentioned to 
a friend that I was preparing a new book on modern Indian politics. 
To my dismay he remarked: "Of course, there isn’t a single honest 
book on that subject”. 

There is indeed in Asian countries a large gap between forms and 
realities, between profession and practice. This often suggests that 
the former—parliament, the constitution, etc.—is mere facade. I be- 
lieve this is over-simple and profoundly mistaken and I am glad that 
in “Parliament in India” I attacked that view. But although these 
modern institutions are not facades but are real and substantial, they 
are not the only real things, and I recognise now that my argument 
did not go deep enough. In the last few years, social anthropologists 
have taught us a great deal about the realities of traditional politics 
in India. My paper attempts to take account of these discoveries, 

I see Indian politics as in a state of balance or tension, not only 
between unitary and federal tendencies, between law and planning, 
between private and public sectors, but more fundamentally be- 
tween styles or ‘languages’ of politics which I have tentatively 
labelled ‘modern’ (I prefer this to ‘Western ’), ‘traditional’ and 
‘saintly’. I have tried to describe the character of these languages 
and to point out some of the great areas of politics where they are in 
competition; in the legislatures, especially in the states; in the 
middle levels of the Congress Party itself; in the working of the 
Community Development Programme. At all these key points, rival 
ways of looking at and doing politics are meeting. 

For this reason I agree with Professor Spann: it is somewhat 
pointless to ask whether a constitution is ‘suited’ to a country and 
its social structure when that yery structure is in a state of flux and 
change. What is ‘suited to the genius of a people’ when that genius 
is undergoing ttansformation? That is why the attempt of Jaya 


106 


SOCIAL STRUCTURE OF COUNTRIES 107 


Prakash Narayan to devise a genuine ‘Indian’ polity would, if 
successful, only check and hamper the process of change and 
adjustment. 

At the same time Narayan's views on Western institutions in- 
dicate a widespread real disillusionment. Indians when denied self- 
government came to have high and envious regard for parlia- 
mentaty government. But the glamour has disappeared with the 
attempt to work these institutions. This has been helped by our 
‘exposures’ of our own politics through studies of electoral be- 
haviour, pressure groups and the like. No wonder many Indians feel 
they have been sold a shoddy article and that they ought to try to 
manufacture something genuine for themselves. This seems to take 
the form of replacing individuals by village communities, repre- 
sentative government by popular participation, political patties by 
consensus. 

These ate mainly the dreams of sick intellectuals, frustrated by 
limited opportunities (economic, social and political), living on 
idealised notions of ancient village republics, memories of the self- 
sactificing, united freedom struggle and impossible standards of 
political rectitude. But these dreams have some influence on the 
tussle between modern and traditional styles of politics. 

I have spoken of conflict, struggle between the languages of 
politics. This could be misleading. I do not mean that any one ‘side’ 
has to win; on the contrary, the process is one of profound inter- 
action from which something new will come. Nor do I imply.a 
necessarily explosive situation; for what might elsewhere be un- 
endurable tension may in India, in spite of the intellectuals, be lived 
with. Apart from the Congress umbrella, one must also count two 
blessings: the Indian mind’s capacity to contain the irreconcilable 
and the peasant’s stubborn scepticism which is sometimes called 
apathy. 

MR. H. WOLFSOHN: In writing my paper, I asked the question, 
“What is constitutionalism?” and gave the answer: either the 
conscious or the instinctive obedience to traditional or constitutional 
procedures. 

I was struck by the gap between the sophisticated attitude at the 
Centre and the attitudes of the traditional/agrarian community at 
the periphery. Where this gap exists, there cannot in my view be 
said to be a political community. It is true that, in nineteenth- 
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century England, there was a ‘gap’—Disraeli’s Two Nations. But 

the lower nation shared the same political idiom, and there was 

agteement on the machinery to be used, for example, the suffrage. 

In India, the lower nation is inarticulate and also administratively 

incapable and unready to use Western political methods. The 

agrarian sector has not developed political activity—the villages are 
full of faction ‘politics’, but they are ‘village politics’, operating 
according to their own self-moving norms, and very largely tradi- 
tional. They are no kind of political education for a modern com- 
munity, and do not interact fruitfully with the politics going on at 
the centre, The villages have a basic hostility to, and fear of, govern- 
ment, which comes from outside with a syringe administering 
“freedom lotion’, The attitude of the villagers has been an attitude 
of retreat from using the administration for their purposes. A claim 
is made that democracy abides in the Indian village; that the 

villagers have enjoyed democratic living for a long time. But the 

old village society, which Gandhi tried to revitalise, has been 

undermined by economic change and the market structure. 

A constitution is a document which implies a customary advance, 
This is not so for India, There the constitution has been introduced 
either by imitation or by imposition, by an intelligentsia saturated by 
Western ideas of institutionalised individualism. Arguments regard- 
ing ‘Rule of Law’, are very dangerous, If the Rule of Law had been 
interpreted as working law, then India would have been blown sky- 
high long ago. If the Indian Constitution works smoothly, it does so 
because it does not work Properly, but conservatively, 

As regards forms of government, there seems to be a choice 
between the Stalinist totalitarian approach of enforced penetration 
of agrarian society, of extending the arm of government forcibly 
into areas where it is not welcome; and the Indian method of 
restrained ‘puncturing’ of society. To the villagers the difference 
between democracy and totalitarianism means nothing, Government 
is for them ‘dysfunctional’. The more efficient it is, the more 
destructive, 

PROF. R. RETZLAFF: The models to which Asian leaders have 
turned for guidance in their attem pts to devise constitutional systems 
for their newly independent nations have been largely Western. 
More specifically, the British parliamentary system and the Ameri- 
can presidential system have been viewed as the main alternatives 
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open to them. This has had certain misleading consequences, for 
both of these models, in the countries of their origin, function in a 
fairly homogeneous social, economic, linguistic and cultural Context. 
In the nations of South and. Southeast Asia almost the reverse is 
true, Substantial religious, linguistic, ethnic and cultural minorities 
exist, and within national boundaries there ate often strong Ee 
feelings. The prevailing condition of economic backwardness, a 
the sharp competition for the limited rewards available, all too o a 
engender feelings of distrust and suspicion between mee ie 
minority communities. At the extremes one finds the majority Sa 
ing that minority protectionist demands are but the forerunner o 
stronger separatist tendencies; whereas the minority views sie 
made by members of the Ese community as stemming from 
ir discrimination against the minorities. x 

ve some instances de movements have been able to bridge 
this gap temporarily by appealing to the essentially note 
symbols of anti-colonialism. The disappearance of the colonia 
power has, as a tule, led to the weakening of the sense of common 
cause between the majority and minority communities. 

The task facing the constitution makers in these nations has been 
to secure a considerable degree of consensus on such fundamental 
matters as the structure and types of institutions to be adopted, as 
well as the procedures and practices upon which they would be 
based. But in the process of doing this they have been faced with the 
more basic problem of insuring that the constitutional document 
provides a viable basis for the consolidation of national unity. 

India is an excellent example. The framers of the Indian Con- 
stitution were faced with the task of devising constitutional solutions 
to the indigenous problems of communalism, provincialism m 
linguism, which would substantially meet the expectations of a 
concerned and yet provide a firm basis for the consolidation an 
furtherance of national unity. The paper which I have presented 
shows how the makers of the Indian Constitution sought to resolve 
the problem of communal minorities. It was the problem. It was a 
stumbling block to constitutional advance in the pre-Independence 
period, and partition by no means removed. the difficulties. The 
constitutional solution adopted by the Constituent Assembly was 
one which had the support of the majority community and segments 
of the various minority communities. 
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Unfortunately, substantial segments of two of the most important 
minority communities, the Sikhs and the Muslims, did not join in 
this approval. The last decade, and particularly the last year, has 
seen repeated attempts by Sikh leaders to secure additional safe- 
guards and considerations beyond those recognised in the constitu- 
tion. There have also been increasing indications that elements 
within the Muslim community might once again consider enter- 
ing political life on a communal basis in order to press for the 
satisfaction of Muslim communal interests, 

These tendencies in the field ot communalism, as well as other 
events concerning provincialism and linguism, such as the intensity 
of feeling evoked by the States Reorganisation problem, underscore 
the importance of the actions taken by the framets of the Indian 
Constitution for the furtherance of Indian national unity. How far 
are the constitutional arrangements which they adopted based upon 
an accurate assessment of the underlying problems? The answer to 
this question will go a long way toward determining the extent to 
which the present government of India will be able to meet the 
fissiparous tendencies inherent in the Indian body politic and bring 

about the consolidation of national unity. 

MR. CHARI: The papers under discussion refer to a very delicate 
atea of Indian politics and they and the speeches are on the whole 
too polite. Take the case of untouchability. There are certain 
facades: there are scheduled caste ministers in the central cabinet; 
in Andhra the chief minister is a scheduled caste man. But on the 
whole it is not a question which we have dared to face, 

However, outside observers may attach too much importance to 
the problem of caste in politics. For the Indian, the advantage now 
is not always in belonging to a higher caste, as it was before; it may 
be more profitable politically to belong to a backward caste which 
has its reserved seats, In the old days caste was cohesive; today the 
principle of cohesion is lost. In voting, caste has come in in a 
general sort of way, but I am not sure that it deserves the stress it 
has been given by some people. 

MR. H. MAYER: Mr. Wolfsohn has argued that the limits of 
authority in countries such as India are not defined by legal struc- 
ture. The main reason for this is the so-called * gap’ between rulers 
and ruled. Relevant questions seem to be: what sort of a gap? how 
big is it? and is anything happening to narrow or fill it? 
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Professor Morris-Jones thinks of the gap as being filled by 
political institutions, in which a two-way process of interaction is 
occurring. Western politics are not simply being imposed on tradi- 
tional politics; they can also be wsed by traditional politics—it gives 
the latter a new way of influencing Western politics. Mr. Wolfsohn 
does not stress this point. Morris-Jones, unlike Wolfsohn, also 
allows for ‘gap-closets’, such as the State Parliaments. On the other 
hand, Wolfsohn stresses certain things that Morris- ones seems to 
under-estimate, including the disruptive effect of social and econ- 
omic processes. Morris-Jones stresses the stability of caste in face of 
‘Western’ politics, JE Ee the break-up of caste in the 

ce of “Western” economic changes. 

Finally, if there is a gap, it is not necessarily fatal. As Dr. Johnson 
said: “There is a great deal of ruin within any society”. j 

MR. BOSE: I detect in the papers the idea that Indians had a 
certain audacity in choosing for themselves a way that was truly 
Western. It is true that Indians are operating a system which was 
historically imposed on them from outside, by the British. I think it 
is fortunate that it was originally imposed; in any case it cannot now 
be reversed. What is there wrong and foolish in accepting some; 
thing which has been accepted in all but the Iron Curtain countries? 
There is, incidentally, one important advantage in constitutional 
imitation. To use the language of existing constitutions, makes one 
the inheritor of the wealth of interpretation of other courts. Nor do 
I agree that the Rule of Law has been lost. Indians are a very 
litigious people, and value the processes of the coutt. Similarly, in 
politics, they feel that they have some power in using the vote. 

PROF. MENON: The extent of the importance of caste has been 
exaggerated. It will decrease in the future; its main significance has 
been in the past. Caste is not a major force at the present. It does not 
dominate the parties, though parties may use and manipulate caste. 

DR. D. A. LOW: The Morris-Jones view is now an old one so far as 
African studies ate concerned. In studies by Barnes, Gluckman, 
Mitchell, Apter and Epstein (among others) the interaction of 

` differing political idioms has been studied in several different 
African territories. In his book Bantu Bureaucracy (Cambridge, 
1955) Professor Lloyd A. Fallers in particular has described a 
situation where the interaction is not between different groups repre- 
senting different idioms, but between different idioms demanding 
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Was the amazing Capacity for coexiste: 
political and cultural orders, combi 
society. The agonisin 
not possible: it is possible, 
reasons for changing these or 
with social change, you are | 
Stitutional government simul 
the pattern of tribal and kin 
distribution of literacy. Muc 


hich struck me most in India 
nce of wholly diverse moral, 
w organic changes in 
s chaotic pluralism is 
It is that there are the most pressing 
ders, and yet if you press on at all fast 
ikely to find it hard to maintain con- 
taneously with radical disturbances of 
relations, or changes in the level and 


h patience and time 
constitutional growth especial] 


thee to finish the task; it is no 
only his own years but the 
patience, and to doubt whethe 
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numetical status, they have been able to insure that the decisions 
taken would not pose a threat to their positions of dominance. 
Unfortunately, relatively little has been said about the claes to 
such consensus-based systems posed by the introduction of mo ecg 
political institutions, based upon notions of majotity rule and the 
ee ore Consensus can only exist while the speed of 
development is not overdone. I do not deny that integration is 
Er MORRIS-JONES: Prof. Menon is going too far whens 
says simply that “patties use and manipulate caste”. This is true, ie 
there is a two-way ptocess, They are also ‘used by caste. On mie 
compare this with the introduction of courts in India whic ae 
traditional forces a new platform for their quarrels, but these tradi- 
tional forces were also changed in the process. The same is now 
happening with universal suffrage and political Patties. am 
I agree with Mr. Wolfsohn that speed is an important pe 0! 
especially with the apathetic Indian masses. From the point of view 
of social stability, the pace should not be too fast. There is pressure 
from the educated urban elite to increase the pace, and such pressure 
i athy. : 

Re AE factors in India which assist the survival a 
large ‘ government’ party. For example, things are weighted 4 n 
governments win elections, as in eighteenth-centuty Englan S be 
majority of votes ate won by those who are in a position to do 
things in return for favours. It is likely that a big party will survive, 
so long as it can maintain internal coherence. 


Maung Maung 


THE SEARCH FOR CONSTITUTIONALISM 
| IN BURMA 


THIS IS an attempt to study the important features of the Constitu- 
| tion of Burma, the big events in its young career, the problems it has 
faced and the solutions it has found for them, The story of the 
constitution is neither spectacular nor sensational, but it has revealed 


a quiet faith and a steadfast hope that promise well for the future, 
There have been times when, owing either to the stress of difficult 
situations or the complacency of the party that was in predominant 
power, the constitution seemed to lie dormant; but it never died. 
There were times when great pressures were put on it; but it nevet 
broke down. The constitution has even survived a government led 
by a General; peculiarly, and perhaps uniquely, the Genetal was 
voted into office by Parliament, and he abdicated power voluntarily 
after conducting the freest and fairest of elections so far. 

In May, 1947, when the leaders of the nationalist struggle, 
leading the united front called the Anti-Fascist People’s Freedom 
League (AFPFL) met, after the elections to the Constituent As- 
sembly, to draft the constitution, their main concern was to get it 
over with, to close the negotiations with His Majesty's Government 


in Whitehall and make Burma’s freedom a reality. The leaders were 
young: the foremost among them, Aung San, was 33, and he had 
commanded the national army that was forged during the war and 
employed in the resistance. The other leaders, ‘fathers of the 
constitution’, wete also young, and they came from the same 
background of political agitation and student strikes in their 
aniversity days, of the ‘Red Dragon’ leftist bookclub where they 
translated Fabian essays or Marxist literature or Hitler or Mussolini 
indiscriminately, of the army and the resistance. Whatever label 
they chose to wear, Marxist, Socialist, or Fabian, they were 
nationalists, and they dreamed their dreams of freedom and a brave 
new world. 
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“ Some of the dreams got written down in the preamble of the 
constitution; some find a place in the chapter on fundamental rights, 
some are more cautiously consigned to the chapter on directive 
ptinciples which are guides but not binding law. It was fortunate 
that these young leaders who looked upon themselves as revolu- 
tionaries were able to work in calm on the constitution; the transfer 
of power from His Majesty’s Government was by friendly negotia- 
tion and agreement, and it was to the basic constitutional principles 
as evolved by British genius that the young revolutionaries looked 
for their guidance. The assistance of judges and lawyers trained in 
the British system was also taken in drafting the constitution, and 
the final draft was given its polish by Sir Benegal Rau of India who 
was then Constitutional Adviser to the Government of India. 

The constitution was adopted by the Constituent Assembly on 
September 24, 1947, and it came into force on January 4, 1948, 
when the Union of Burma launched out as an independent state 
outside the Commonwealth of Nations. Already at that time the 
Communists in the country, expelled from the AFPFL for their 
subversion, were crying out that genuine independence could only 
be bought in blood, and that the AFPFL, in receiving the countty's 
independence by treaty with His Majesty’s Government was guilty 
of a sell-out. To give the lie to the Communists the AFPFL decided 
that Burma must leave the Commonwealth with independence. The 
other factor that probably weighed with the drafters of the constitu- 
tion was their choice of the republican form of state, and their 
traditional thinking that that form would not conform with Com- 
monwealth membership; if the decision had had to be made a few 
years later, after a formula had been devised to reconcile Common- 
wealth membership with the republican form of government, it 
might well have been a different story. 


Parliament 


Sovereignty, under the constitution, resides in the people, and they 
exercise it normally through general elections held every four years. 
Parliament is bicameral; the Chamber of Deputies has 250 seats 
distributed on a population basis throughout the country; the 
Chamber of Nationalities has 125 seats allocated to racial groups in 
such a way that members representing the minorities, should they 
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combine, can outvote the members representing the majority race, 
the Burman, at any time. There is universal suffrage without any 
property or educational qualifications, the voting age is 18. Buddhist 
priests and members of a ‘religious order’ are disqualified from 
voting. Every citizen who has the right to vote and has attained the 
age of 21 can stand as a candidate. Both chambers enjoy equal 
power in regard to legislation except that ‘money bills’ must be 
initiated and passed by the Deputies; the Nationalities can delay a 
“money bill’ for not more than 21 days after it has been sent to 
them. The Deputies nominate the Prime Minister who then selects 
his own Cabinet of Ministers, 

From 1947 to 1952, the Constituent Assembly acted, as allowed 
by the transitional provisions of the constitution, as the Provisional 
Parliament. Unrest in the countty made it necessary for the general 
elections to be held on a staggered and regional basis between 1951 
and 1952. In those elections the AFPFL won an overwhelming 
majority, and Parliament was a rather formal and complacent affair, 
going through the motions. The Opposition—what there was of it 
—could not muster the necessary votes to move a no-confidence 
motion, and the most spectacular gesture it could show was the 
sit-down strike or the walkout, 

There were two sessions a year, once in August to vote the 
budget, and then in February to vote the revised estimates; each 
session would last four or five weeks, and the daily meetings were 
short and sweet, sometimes lasting five minutes. Prime Minister 
U Nu himself, as he later admitted, did not care to appear in the 
Chamber of Deputies where he belonged, and when he had major 
statements of policy to make he would make them at his press 
conferences or at ceremonial functions. Legislation was apt to be 
hasty when the Government could translate every bright new idea 
into law, drafted in a few days and pushed through the two 
Chambers, Within the AFPFL party itself strength bred arrogance. 
Since the party ticket was an essential for electoral victory, members 
of Parliament who dared to ask embarrassing questions in Parlia- 
ment or at patty meetings were sternly disciplined or expelled, and 
soon members were quiescent, This state of affairs was reflected too 
in the behaviour of the government where party influence was 
unduly strong, and whose attitude towards Parliament and the 
Judiciary was tinged with some superiority complex, 
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“In Burma the people do not like dictators. This may sound 

paradoxical when, in her long history of independence, Burma had 
always had absolute monarchs. Yet, kings and governments have 
always been classed as ‘enemies’, to avoid when possible, to keep 
away from, and to offer bribes to in the event of unavoidable 
collision, By and large the kings lived in their palaces, collected 
their taxes, and the people lived their lives and developed their own 
democratic way of life in the villages. Thus the AFPFL party, with 
its predominance and the arrogance and smugness that usually go 
along with it, began to lose its popularity. By 1956, when the 
general elections were held again, this time simultaneously through 
the country, voters in many ateas were ready to vote for anyone who 
chose to oppose the patty. The AFPFL, as the patty in power, used 
its vast resources, including influence, in an effort to wrest total 
victory. However, the National United Front, an alliance of the 
Burma Workers and Peasants Party and other splinter groups and 
the Justice Party led by one-time Supreme Court Justice Dr. E. 
Maung, won some 46 seats in the Chamber of Deputies. The 
number of votes polled by the NUF was more impressive than the 
number of seats won: according to NUF research the Front polled 
1,139,206 votes against the AFPFL’s 1,743,816, or 44:8 per 
cent of the total (also counting its allies) against the AFPFL’s 47:9 
per cent. 

For those AFPFL leaders who cared to see, it was the writing on 
the wall, and U Nu took leave of absence from the premiership to 
clean up and reorganise the party. After a few frustrating months he 
resumed office, and he promised Parliament that he would be more 
respectful to it, participate in its work and report to it first on major 
policies. He also promised to give fair play to the NUF opposition 
which was now in a position to move no-confidence motions. One of 
the first things that U Nu did, to keep his promise of keeping 
Parliament informed of major policy formulations, was to deliver a 
four-hour long speech, as if to pay a debt with interest. Parlia- 
mentary sessions, however, were still too brief, and according to the 
research service maintained by the NUF there were only 141 days 
and 402 hours of effective sitting of Parliament from 1956 to 
December 1959. 
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Union Government 


| The Prime Minister, the kingpin of the government, is elected by 


the Chamber of Deputies. He chooses his own Ministers whose 
terms of office depend on his pleasure, 

The Communist rebellion broke out 83 days after independence 
was proclaimed, and for many years the Union Government had its 
hands full dealing with the tebellion, and others which followed. 
Partly to outdo the Communists and thereby take the wind out of 
their sails and partly from sincere conviction, the government 
launched many ‘socialist programmes’ such as nationalisation of 
industries, the taking over of land belonging to absentee landlords 
and their redistribution to the landless, and welfare projects in 
health and education. ‘These programmes made big demands on the 
slender manpower resources, and it took the Government some 
years to realise that first things must be done first. 

A big problem of government was the encroachment of the party 
into the day-to-day work of the administration. Division between 
policy and execution was often lost sight of, leading to confusion or 
frustrations on the part of the permanent staff. Senior Secretaries of 
the government who, normally, would run the administration of 
their departments, were often reduced in practice to the status of 
office assistants who submitted their files to the Ministers for the 
smallest decision, This happened partly owing to the fear of the civil 
servants of displeasing the Minister—displeasure would often attract 
dismissals or transfers to less attractive posts or demotions—and 
partly, in course of time, because of the laziness of the staff and 
indisposition to make decisions. Gradually, the Secretariat began to 
slow down as cases travelled their slow and uncertain way from one 
table to another and collected, sometimes, before the Cabinet, 

The Union Government started of with high socialist ideals and 
the Ministers took much teduced salaries—#, 1,700 a month— 
and expected the civil servants to be likewise noble-minded. In the 
first few years, when the senior staff retired rapidly, promotions were 
quick and often meteoric, and the reductions in salaries were not 
felt. Later, however, when the young Secretaries found themselves 
faced with years of service ahead on fixed maximum salaries of 
k. 1,600, they did not find the Prospect cheerful. In the ‘golden 
days’ before the war, the government officer enjoyed social status, 
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and young gtaduates would often rather serve as clerks in the 
government offices than teach or take up an independent profession. 
After the war, authority waned and the social standing of the 
government officer fell; in the disttict it was the Member of 
Parliament or the party leader who liked to give the orders. The 
cost of living shot up, and government servants who did not resort 
to cotruption—and they remain the majority—had to live on the 
borderlands of bare subsistence. When government activities in- 
creased and expanded into business and industry the responsibilities 
of the staff increased, but not their rewards; it was the same 
Secretaries who had to serve as chairmen of several boards and 
corporations, and much of their time was consumed by meetings. 
At the Cabinet level another problem was the need to provide 
jobs for the party leaders. Political office had its glamour and 
privileges, and no party leader of standing wanted to remain at the 
party to organise: the sctamble was for a ministry. The result was 
that the Cabinet had to be enlarged gradually, and ten years after 
independence its size had just about trebled, The party in power 
worked only fitfully in-between elections; its leadership saddled 
itself with office and liked it; in the districts too the party lost touch 
with the people as the leaders either took jobs at the capital, or 
spent most of their time there hunting for privilege. Ministries were 
) catved out of ministries, so that they became small departments, and 
many of the ministers, with time on their hands, dabbled in the day- 
to-day work which should have been left to the permanent staff. 
The Ministry of National Solidarity, for example, was Created on 
| brilliant inspiration, but the Minister and his Secretaries had no 
| work to do, and the only solidarity that was achieved there was the 
h marriage between the Minister, a sturdy and brilliant Kachin, and 
j his Burman stenographer. 


The Judiciary 


The constitution provides for an independent Judiciary and the 
Supreme Court has the power to check the Executive and Parlia- 
ment by writs, Judges of the High Court and the Supreme Court are 
appointed by the President after Parliament in joint session has 
approved the government’s nominations. The framers of the con- 
stitution toyed with the idea of electing the Judges for a petiod of 
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ten years each time, but this was abandoned on the persuasion of 
Judges who were trained in the British tradition. There is a per- 
manent judicial service into which a young graduate of law can 
enter without any practice at the Bar, and he can gtadually rise to 
the High Court or the Supreme Court. Members of the Bar— 
barristers called by one of the Inns of Court in England, and 
Advocates who have qualified in Burma—are also eligible for 
appointment to the higher ranks of the judicial service or the High 
Court or the Supreme Court. Appointments, postings and transfers 
in the judicial service are in the care of the High Court and the 
Supreme Court where Judges serve during good behaviour till they 
are 60, in the former, and 65 in the latter. A Judge of the High 
Court draws & 2,500 a month, a Supreme Court Justice and the 
Chief Justice of the High Court draw &, 3,000. The Chief Justice of 
the Union draws &, 3,500 and ranks near the top in the Order of 
Precedence, 

The Judiciary has, in the years of trouble, come under many 
pressures and so far resisted them stoutly, There is the Executive 
with its impatience and claim for priority in handling emergency 
situations; there is the party in power which tends to look upon 
whatever stands in its path as unpatriotic. The Executive was armed 
by Parliament with special powers, such as the power to take into 
preventive detention persons who were suspected of being engaged 
in ‘prejudicial acts’, and it was left to the Supreme Court to correct, 
by entry of the writ of habeas corpus, abuses and excesses of the 
powers, The Executive would normally take such corrections with 
Stace, but sometimes it would get Parliament to amend the law and 
vest it with even larger powers which it could wield with only 
formal checks by the court, There was also a tendency among the 
leaders of the AFPFL, and the Prime Minister himself, to criticise 
the decisions of the courts in Parliament or in their public speeches, 
complaining that the courts were too careful about the letter of the 
law and the lawyers too sharp in finding the loopholes, 

Another danger to the independence of the Judiciary came, par- 
adoxically enough, from the fespect shown to it by the Executive. 
Judges were looked up to and in great demand to chair the many 
special enquiry commissions which grew like mushrooms. Some of 
the commissions were concerned with political matters, e.g, enquiry 
into the desirability of statehood for certain clamorous minority 
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groups, parliamentary election tribunals, enquiry into the state of 
certain boards and corporations of which political leaders were 
chairmen, enquiry into the honesty or otherwise of certain Ministers. 
The Judges did not relish their role on the commissions, but in the 
shortage of men of their eminence and stature they could not well 
refuse, and sometimes these roles exposed them to misunderstand- 
ings. Another practice which often had unexpectedly bad effects was 
that of some Ministers to consult the Judges informally on matters 
of public moment; both sides were well-meaning, but when the 
matters flared into public controversy and the ministers blurted 
out that they had had prior consultations with the Judges they 
innocently drew the Judiciary into the controversy. 


The States 


Thete were three autonomous units or States in the Union of Burma 
at the time the constitution came into force, and the Karen state was 
created, after much bloodshed, in 1951, after an amendment of the 
constitution. The Arakanese and Mon minorities have also been 
clamouring for their own States, and Prime Minister U Nu has 
pledged that if the majority of their peoples express their wish for 
statehood the new States will be created. There is also a special 
administrative division for the Chins, who did not ask for statehood; 
the division has its Chin Affairs Minister and the Chin Affairs 
Council, but otherwise it operates very much like any other 
administrative division. 

A peculiar feature of the constitution is the dual role played by 
Members of Parliament elected from each state. They attend the 
Union Parliament like any other Member, and in their state they 
compose the State Council. The Prime Minister of the Union after 
consulting the State Council appoints a Minister for the State who 
then becomes the Head of the State and plays a dual role again. This 
arrangement, it was thought at the time of writing the constitution, 
made for economy in money and manpower, and also for closer 
relations between the units and the Union. There is no “centre or 
federal structure; it is only in the States that there are miniature 
parliaments and cabinets. The drafters of the constitution drew their 
inspiration for this arrangement from the British, rather than a pure 
federal system. The arrangement worked well enough when the 
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ten years each time, but this was abandoned on the persuasion of 
Judges who were trained in the British tradition, There is a per- 
manent judicial service into which a young graduate of law can 
enter without any practice at the Bar, and he can gtadually rise to 
the High Court or the Supreme Court. Members of the Bar— 
barristers called by one of the Inns of Court in England, and 
Advocates who have qualified in Burma—are also eligible for 
appointment to the higher ranks of the judicial service or the High 
Court or the Supreme Court. Appointments, postings and transfers 
in the judicial service are in the care of the High Court and the 
Supreme Court where Judges serve during good behaviour till they 
are 60, in the former, and 65 in the latter, A Judge of the High 
Court draws $, 2,500 a month, a Supreme Court Justice and the 
Chief Justice of the High Court draw &, 3,000. The Chief Justice of 
the Union draws #. 3,500 and ranks near the top in the Order of 
Precedence. 

The Judiciary has, in the years of trouble, come under many 
Pressures and so far resisted them stoutly. There is the Executive 
with its impatience and claim for Priority in handling emergency 
situations; there is the party in power which tends to look upon 
whatever stands in its path as unpatriotic. The Executive was armed 
by Parliament with special powers, such as the power to take into 
preventive detention persons who were suspected of being engaged 
in “prejudicial acts’, and it was left to the Supreme Court to correct, 
by entry of the writ of habeas corpus, abuses and excesses of the 
powers. The Executive would normally take such corrections with 
gtace, but sometimes it would get Parliament to amend the law and 
vest it with even larger powers which it could wield with only 
formal checks by the court. There was also a tendency among the 
leaders of the AFPFL, and the Prime Minister himself, to criticise 
the decisions of the courts in Parliament or in their public speeches, 
complaining that the courts were too careful about the letter of the 
Jaw and the lawyers too sharp in finding the loopholes. 

Another danger to the independence of the Judiciary came, par- 
adoxically enough, from the respect shown to it by the Executive, 
Judges were looked up to and in great demand to chair the many 
special enquiry commissions which grew like mushrooms, Some of 
the commissions were concerned with political matters, e.g. enquiry 
into the desirability of statehood for certain clamorous minority 
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gtoups, parliamentary election tribunals, enquiry into the state of 
certain boards and corporations of which political leaders were 
chairmen, enquiry into the honesty or otherwise of certain Ministers. 
The Judges did not relish their role on the commissions, but in the 
shortage of men of their eminence and stature they could not well 
refuse, and sometimes these roles exposed them to misunderstand- 
ings. Another practice which often had unexpectedly bad effects was 
that of some Ministers to consult the Judges informally on matters 
of public moment; both sides were well-meaning, but when the 
matters flared into public controversy and the ministers blurted 
out that they had had prior consultations with the Judges they 
innocently drew the Judiciary into the controversy. 


The States 


There were three autonomous units or States in the Union of Burma 
at the time the constitution came into force, and the Karen state was 
created, after much bloodshed, in 1951, after an amendment of the 
constitution. The Arakanese and Mon minorities have also been 
clamouring for their own States, and Prime Minister U Nu has 
pledged that if the majority of their peoples express their wish for 
statehood the new States will be created. There is also a special 
administrative division for the Chins, who did not ask for statehood; 
the division has its Chin Affairs Minister and the Chin Affairs 
Council, but otherwise it operates very much like any other 
administrative division. 

A peculiar feature of the constitution is the dual role played by 
Members of Parliament elected from each state. They attend the 
Union Parliament like any other Member, and in their state they 
compose the State Council. The Prime Minister of the Union after 
consulting the State Council appoints a Minister for the State who 
then becomes the Head of the State and plays a dual role again. This 
arrangement, it was thought at the time of writing the constitution, 
made for economy in money and manpower, and also for closer 
relations between the units and the Union. There is no ‘centre’ or 
federal structure; it is only in the States that there are miniature 
parliaments and cabinets. The drafters of the constitution drew their 
inspiration for this arrangement from the British, rather than a pute 
federal system. The arrangement worked well enough when the 
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AFPFL enjoyed unchallenged majority throughout the Union; when 
it split, and the split reached out to the states also, some Heads of 
States found themselves in the minority in their Councils, and there 
was deadlock and confusion in the government of the States. 


The President 


The fathers of the constitution did not want to restore the old 
monatchy, nor did they want to have a President directly elected by 
the people and invested with full executive powers for a fixed term 
for fear that he might, during that term of office organise to per- 
petuate his reign. Nor did they want a President who had only 
ceremonial functions, an expensive ornament of state, ‘Their search 
for a mean between the two does not seem to have been too success- 
ful, for in normal times the President of the Union has only 
ceremonial functions. All executive business is done in his name, 
and the constitution takes pains to provide that he must act only on 
the advice of the Union Government, He signs bills passed by 
Parliament, but should he fail or tefuse to do so the bills are deemed 
to have received his signature seven days after reaching him, 
In times of crisis, however, the President has an important role to 
play. If the Prime Minister were defeated in the Chamber of De- 
puties, for example, on a major issue of policy or a no-confidence 
motion, and he decided to recommend a dissolution, the President 
might or might not accept the recommendation. This, of course, is a 
prerogative of the Crown in the United Kingdom, but one which is 
of academic interest in the developed state of the party system and 
its employment would be guided by established conventions, In 
Burma, however, the party system is still young, and it is not in- 
conceivable that a party which has enjoyed predominance might 
suddenly break up—as happened to the AFPFL—or the alliances 
shift for the sake of convenience or gain. At the time of the AFPFL 
split one big question which loomed over the entire desperate scene 
was whether, if the Prime Minister could be out-yoted on the no- 
confidence motion, and if he did choose to ask for a dissolution, the 
President would comply. Fortunately, however, the Prime Minister 
survived the motion, and the question receded into the background 
unresolved, 
There are also certain ‘rights’ and “discretionary powers’ þe- 
longing to the President. The right of pardon, for example, is an 
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important one which has been used to proclaim general amnesty for 
insurgents by Presidential Order. Must the right be exetcised only 
on the advice of the Union Government ? The discretionary power 
to seek the advisory opinion of the Supreme Court on legal pro- 
blems of national significance is also an important power which has 
been invoked by the President himself, by signing the letters of 
reference, on the request of the Union Government. Can a Minister 
or a Secretary pose the questions to the Supreme Court, signing the 
letter of reference in the name of the President as the rules of 
executive business allow for notmal government transactions? 

The President has the right to be informed, consulted, and to 
advise. He addresses Parliament in joint sessions, usually at the 
inaugural meeting, and he delivers the annual address on Inde- 
pendence Day in which the Union Government’s policies are 
outlined. 

The first President—the ‘Provisional President’ as he was called 
because the first Parliament had not yet been elected then—was a 
Shan chief who, after his term, served for several yeats as Speaker of 
the Chamber of Nationalities. The Chief Justice of the Union, a 
Burman, succeeded him, and a Karen leader, who for many years 
was a Minister, was elected in 1957 for the 5-year term. Parliament 
in joint session elects the President; if he is a Member of Parliament 
he gives up his seat on taking oath of office. U Win Maung, the 
President today, is a young man even by Burmese standards, being 
in his early forties and he has often complained that his office is 
mote suitable for elderly men on the verge of their retirement from 
active life, than for young men of ambition. U Win Maung has, 
however, managed to reduce the ceremonial and ritual of his office 
and make it more popular; he has not hesitated to give his views on 
matters of public interest even if they happen to be controversial, 
and in his unique way he is helping the development of the role of 
the President. 


The AFPFL Split 


After ten years of holding the State together, the AFPFL broke up 
early in 1958. The party had setved the country well and the only 
alternative to its rule during the petiod would have been chaos and 
anarchy or a communist dictatorship. Like people everywhere, the 
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party's leaders had their weaknesses, but they were up against too 
many odds and it was to their credit that they kept the name and 
some of the essence of democracy alive in difficult times. The party 
broke too because the party system itself was still young and tender; 
its roots did not go very deep, and people voted for personalities 
tather than principles and programmes. And the men who had led 
the AFPFL, the young men who led the university strikes and the 
resistance, wete growing weaty of each other's company and getting 
on each other's nerves. 

The break-up of the AFPFL was the biggest test for the con- 

stitution and the greatest Opportunity. The two factions called each 
other names, and dug up the blackest deeds of their past. But they 
did not go ‘underground’ and take up arms as did the communists 
in 1948. They fought their wordy wars in the Press and the public 
places. The constitution, which had lain dormant and forgotten, was 
remembered and each faction swore by it and pledged itself to die 
guarding it. The smallest word in the constitution, a full-stop or a 
comma, took on new significance as different interpretations were 
advanced of some obscure powers and privileges. Parliament, for 
many years a formality, now took on great importance, and each 
individual Member, for many years a mere number or vote, now 
became a man to woo and win. Resort was had to many sharp 
Practices to win the Members, from bribing them with money or 
Promise of office, to kidnapping or nursing them in well-provided 
homes for the precious day of voting on the no-confidence motion. 
Those were not practices to be proud of, but they were fun, and the 
people enjoyed the fun, as did the newspapers whose sales soared. 
The main thing was that the constitution survived, and even grew 
stronger from the crisis, Politicians also began to look upon the 
Judiciary as a refuge, not a rival, and within a few months of the 
split in the party two references were made by the President on the 
constitution, as compared with three in the ten preceding years, 

The Prime Minister threw out the no-confidence motion, but his 
majority was thin—only 8—and the National United Front, which 
the AFPFL used to treat with contempt and dub the ‘aboveground 
Communist Party’, had supported him. It was an impossible situa- 
tion, and it became more and more obvious that general elections 
must be held eatly to remove the tensions and break the deadlock. 
The AFPFL was trained in the struggle for freedom and power, and 
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for long years had been accustomed to the exercise of power; 
now one faction of it was the government, and eee was in 

jamentary opposition, and the roles were strange to bot! =e 
Ee ig ets mounted, and Prime Minister U Nu with his 
inimitable shrewdness and statesmanship decided that power must 
be handed over to a neutral person or body on a caretaker basis 
while the parties prepared to seek the people's mandate in the elec- 
tions. There were few who were neutral in the country at the time, 
and it was once again to General Ne Win, Chief of Staff of the 
Defence Services, whom U Nu had appointed as Deputy Premier in 
1949 at the height of the communist insurrection, that the Prime 
Minister looked. General Ne Win accepted the invitation to lead a 
caretaker government with modest reluctance and gave a written 
undertaking, signed by several of his young Colonels as well—to 
work for the restoration of law and order in the country, and the 
conduct of fair and free elections within a specified time. U Nu 
resigned from the Premiership at a special session of the Chamber of 
Deputies and moved that General Ne Win be elected to take over; 
the NUF growled and grumbled that there had been a coup, but the 
AFPFL faction which had been in the opposition rejoiced, for now 
they could take on U Nu on equal terms. 


The Ne Win Interlude 


General Ne Win appointed a small Cabinet of Ministers, choosing 
from among Judges and senior civil servants in order to uphold the 
political neutrality of his government, and went to his task with zeal 
and vigour. His time was limited and the task was huge; he set as 
his ptior objectives the suppression of insurrections and lawlessness, 
the lowering of the cost of living, and the creation of conditions in 
which free elections could be held. He did not seek special powers 
from Parliament to accomplish his task, nor did he ask the President 
to give him any by way of Presidential Ordinance. Parliament met 
as usual in regular sessions, debated and passed the budget and the 
laws. The General and his Ministers, however, were in the unique 
position of being able to carty out their work without having to 
lobby in Parliament or with the parties for votes; they were under 
no obligations to voters or followers and they wete not going to 
stand for elections. Work therefore progressed smoothly and rapidly 


126 CONSTITUTIONALISM IN ASIA 


yielded remarkable results, Young Colonels and officets were also 
lent to the civilian departments to in ject new energy and confidence 
. into staff who were rather demoralised and confused by the political 
upheavals, and there was more efficiency and less corruption, 
Rangoon which was a city fast falling under slums of refugees from 
the villages was cleaned up and the refugees resettled in the sub- 
urbs; that was a task which patty governments had attempted 
several times but given up in the face of demonstrations and 
demands. For that kind of work it Was an advantage for the 
government to have no elections to face in its near future. 

Many of the methods used by the Ne Win Government were 
drastic. The very speed with which things moved was drastic where 
insurrections and inefficiency had weighed down on everything and 
reduced motion to a minimum. The stern discipline with which 
things were done, almost on the scale and certainly on the pattern of 
military operations, was itksome to the people who were accustomed 
to a free and happy life, In the midst of all the zealous cleaning up, 
however, General Ne Win had his sights firmly fixed on the main 
targets: the upholding of the constitution, the conduct of free 
elections. His government respected the independence of the 
Judiciary and tried to give added vigour to the principle of the Rule 
of Law. People acquired a new confidence in the courts and the 
government services, and came forth to file reports or give evidence, 
and the crime indexes fell sharply in a short time. 

The armed forces in Burma are not yet what are commonly called 
‘professional’ or ‘mercenary’, They have grown out of the struggle 
for freedom, and many of the atmy leaders were with the political 
leaders in the struggle. They have their ideals, therefore, and tend to 
look upon their role as larger than that of mere soldiers in arms. 
They have good intentions, and energy, and for many years when 

the country has been torn by civil strife, they have had to take on 
tasks, such as administration, education and welfare, which do not 
normally fall on soldiers. As soon as the insurrections were put 
under control, the army had started to train and re-educate itself, 
and in its search for an unerring and eternal guide had found the 
constitution. Political parties might come and go, the soldiers 
decided, but the constitution must abide for all time with its 
ideals undimmed, and they would respect it and protect it, serving 
the people and all constitutional governments with loyalty. The 
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Constitution thus came to be taught in army schools, and the soldiers 
became conistitution-conscious even before the patties did. That was 
fortunate for the country, for when General Ne Win became Pre- 
mier there was never a doubt that he would do his duty pnder the 
constitution, hold the elections and give up political power in ae 
time, and, what was equally important, that his officers an 
men would take his orders and serve within the constitution 
unquestioningly. 


Prospects 


General elections were held early in February 1960 and UNu has 
returned to power with an overwhelming majority. His battlecty in 
the campaign was ‘Democracy’, and in the few months that he has 
been back at office he has been showing magnanimity to his oppon- 
ents and patience and tolerance in all his dealings. He has said that 
he will devote the next four years of his office to laying firm founda- 
tions for democracy and the rule of law, and will not play with 
fanciful ideas such as welfare and pyidawtha, the happy land. First 
things must come first, and he has likened Burma to a patient for 
whom the doctors have almost given up hope, and the administra- 
tive machinery to a broken down jeep without tyres or even the 
essential parts of the engine: “1 can’t drive this affair at 160 miles 
an hour!” : . 
Burma is still at school, learning what democracy is, trying to 
make democtacy more than a sweet-sounding word, to make it part 
of the habit and instincts of the people in their daily life. Much has 
been learnt in the last eventful decade; much more needs to be 
rat. N 
“n political parties need to learn, for they had been schooled in 
agitation, in slogan-shouting, demonstrations and strikes. They now 
need to be more constructive. They now need to learn to govern as 
responsible rulers, or oppose as the responsible opposition. The 
importance of the Opposition in Parliament was recognised by 
Genetal Ne Win who established by statute the office of the Opposi- 
tion Leader on an equal footing with that of a Minister of the 
Cabinet. Prime Minister U Nu is setting a good example by consult- 
ing the Opposition on matters of national interest, and by keeping 
up friendly relations with its leaders. So unused are the people and 
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the parties to the sight of Government leaders and Opposition 
leaders smiling together or dining together that every such coming 
together still gives rise to rumours of reconciliation or a coalition 
government. The time when such friendly exchanges are taken as 
normal will be when democracy has found its firm feet. 

The civil service is being encouraged to serve the government not 
the party, and the people loyally. To give them the courage to be 
independent, the Prime Minister has turned over such matters as 
appointments, postings and transfers to special committees ap- 
pointed from the services, and has promised further to improve the 
conditions of the civil servant. 

The independence of the Judiciary is respected; the rule of law 
is a priority; the government has promised to repeal or amend 
Emergency laws, withdraw special arbitrary powers, and submit 
justiciable issues to the courts and abide by the decisions, 

‘The soldiers have returned to the barracks, submitting with grace 
to civilian authority. The Prime Minister himself has taken the 
Ministry of Defence and the transition has been smooth. The role of 
the armed forces in peace-time needs to be thought of and defined, 
so that the young, eager men, imbued with ideals, may be given the 
Opportunity to serve better in the nation-building. 

The people need to learn too that democracy is a two-way traffic, 
a matter of give-and-take, that they too must give to make it grow. 
Demonstrations and demands, agitation and strikes do not build the 
nation; quiet, sustained endeavour is required, The people, however, 
have their lovable traits, They are cheerful, and their Buddhist 
philosophy teaches them tolerance and patience; they have resilience 
to recover quickly from the many troubles that have come down on 
them in recent years, They have also discovered the magic of the 
sectet ballot, and at elections they will always defy the bully and 
reject the pompous; like all peoples, they may be swept along on 
emotional waves and vote by the heart and not by the head, but they 
will vote as they wish. 

The constitution has come through intact, but its seatch for its 
levels must continue. Some way must be found, for example, to 
make the delicate machinety of parliamentary government work; 
there has been an avalanche for U Nu and he has been able to 
gather massive majority for his government, but it is not improbable 
that parties will splinter and split and future governments come 
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det the curse of multi-party patliaments: yet there is no way to 
Fe the two-party is except by the slow process of weeding 
out the undesirables at elections by educating the voters. Values 
need to be adjusted and the perspectives set, giving to each his own 
place, the politician, the civil servant, the professional man, so that 
all can work and match forward together instead of scrambling for 
privilege and superiority. The future no doubt has its problems and 
perils for Burma, but with patience, tolerance and a free mind she 
should be able to go ahead and grow a democracy which is best 
suited to her soil. 


ed 


